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Bankers Right of Set-Off: Is It a Special Deposit or a 
General Deposit? 


Builder was constructing a home for owner. In order to 
finance the project builder and owner went to see banker who 
made a loan to owner for $15,000. Instead of depositing the 
funds in his own account and checking against them as the 
construction of his home progressed, owner endorsed banker’s 
check to builder who deposited it in his general checking ac- 
count. Three days later banker set-off against that account a 
debt due from builder. Owner sued banker for the amount 
of the loan. Holding for owner, the court held that, although 
owner knew that builder was going to deposit the check in the 
latter’s account, the set-off was unlawful since a special deposit 
had been created by virtue of the fact that banker’s president 
knew the purpose of the loan and the source of the deposit 
made by builder. 

There is much to be said for the dissenting opinion’s argu- 
ment that a special deposit should not be implied in the absence 
of an express agreement between depositor and banker. Any 
other rule places banker, who handles hundreds of general 
deposits each day, at the mercy of a jury that will often find 
that banker knew of the “trust” on very flimsy evidence, when 
in fact he did not. But the decision on its facts should not 
cause banker to be overly alarmed. 

But the theory of the majority opinion has dangerous pos- 
sibilities. Suppose banker in this case had changed position 
and loaned further money to builder believing that builder’s 
former debt had been satisfied, would banker still be liable to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8785 
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owner, on the theory of “notice.” Such might be the result 
were it not for the fact that banker would be saved by an 
estoppel since owner in this case knew that builder was going 
to make a general deposit. Sherberg v. First National Bank, 
Supreme Court of Colorado, 222 Pac. Rep. (2d) 782. Al- 
though the majority apparently disagreed with the minority 
on the facts, both opinions are well worth reading. 


HAYS, J.—This is an action brought by Sherberg against the 
bank to recover damages allegedly occasioned by setting off against 
the deposit of The Ray Essert Industries, Inc., a corporation, a debt 
due the bank from Ray Essert individually, which deposit was made 
with funds furnished by Sherberg for the specific purpose of com- 
pleting the construction of his home. The trial court’s judgment of 
dismissal of the action is here for review. 


The facts are that on or about July 1, 1947, Sherberg, plaintiff 
in error, entered into a contract with The Ray Essert Industries, Inc., 
a corporation, and Ray Essert individually, for the construction of a 
dwelling house. There was paid on account of said contract prior to 
September 4, 1947, the sum of $8,000. When Sherberg’s available 
funds were about exhausted, and upon the suggestion and with the 
assistance of Ray Essert, he applied to defendant in error bank for 
a loan, which was consummated September 22, 1947. A cashier’s 
check for $15,000 was issued by the bank to Sherberg, endorsed by 
him, and delivered to Essert. The proceeds of the loan were thereupon 
deposited in The Ray Essert Industries, Inc., account. The bank’s 
daily ledger on the above date shows the deposit of the above amount 
with a pencil notation, “Hold—10,000.00.” While it clearly appears 
that the bank’s president, Mr. Smoot, personally handled the entire 
loan transaction, he was nevertheless unable to explain in the trial 
court the pencil notation, identify its author, or fix the date upon 
which it was made. However, two days after the deposit was made 
and upon September 24, 1947, the bank set off against said account, 
without the knowledge or consent of either Sherberg or Essert, the 
sum of $10,000, plus interest, and applied same to the payment of 
Essert’s personal unsecured note of the same amount, dated July 12, 
1947, and due October 10, 1947. It further appears that during the 
negotiation for the loan the bank and its president were fully advised, 
as it admitted, that the purpose of the loan was to complete the 
financing of the Sherberg home. 

Upon discovery of said set-off, approximately two weeks later, 
Sherberg immediately protested to the president of the bank, and 
was thereupon advised as Smoot testified, “We explained to Dr. Sher- 
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berg that we had been advised by the bank examiners that we had an 
excessive loan in the bank and consequently we were forced to make 
that charge to Mr. Essert’s [meaning The Ray Essert Industries, 
Inc. ] account.” 


At the time the loan was made the bank’s president, knowing 
Essert’s strained financial condition, his excessive loans at the bank, 
and the criticism thereof by the bank examiners, failed to inform 
Sherberg thereof, and remained silent with respect thereto until after 
the deposit was made and the set-off completed. It seems reasonable 
to assume in passing that if Sherberg had known the true facts he 
would not have endorsed the check to Essert or permitted it to be 
deposited in the account of The Ray Essert Industries, Inc., but 
instead would have kept the proceeds of the loan in his own account 
and checked against it as the construction of his home progressed. 
He was interested, as the bank well knew, in building a home, and 
not in paying Essert’s debts. 


It is argued by the bank’s counsel that because there was no 
privity of contract, or relationship of creditor and debtor subsisting 
between Sherberg and the bank, the bank owed no duty to Sherberg 
and that this action cannot be maintained. We are not impressed 
with the above argument under the circumstances here presented. 
Under the following authorities, when a bank knowingly accepts a 
deposit for a specific purpose, it cannot thereafter divert the same 
for its own benefit or otherwise act to defeat the purpose for which 
the deposit was made. 


The right of one. for whose benefit a deposit is made to maintain 
an action against the bank for the wrongful diversion thereof is recog- 
nized in Boettcher v. Colorado National Bank, 15 Colo. 16, 24 P. 582, 
584. In that case plaintiff in error Boettcher held certain checks 
issued by Shackleton & Brinker, a copartnership, in payment for wheat 
purchased from Boettcher, and which was to be paid for from the 
proceeds of the sale of flour. Shackleton & Brinker maintained a 
general checking account in the Colorado National Bank. Instead of 
paying the checks as they were presented, the bank applied the amount 
on deposit upon a note due the bank. We held, under the circumstances 
there present, that Boettcher could not recover and in so doing stated 
the rule applicable here: “Admitting the course of business between 
appellant and Shackleton & Brinker to have been as stated, and ap- 
pellant by the course of trade or by an agreement equitably entitled 
to the proceeds of the wheat for its payment, such fact could not 
affect appellee unless it was a party to such contract, or at least had 
knowledge of it. Appellee could only be made liable in equity, as 
trustee, by the allegation and proof of a contract creating a trust to 
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which it was a party, or which, after due notice of its trusteeship, it 
failed to repudiate. ... The deposit by Shackleton & Brinker was 
a general deposit to their credit. To constitute it a trust fund for 
the purpose indicated, it should, either by express agreement, or by 
circwmstances indicative of the intent to make it such, have been given 
the character of a special deposit.” 


The situation here is quite comparable to that involved in Drovers’ 
National Bank v. Denver Live Stock Exchange, 74 Colo. 212, 220 
P. 402, where we held, as set out in paragraph 4 of the syllabus: “A 
bank has no right to take the deposits of a customer for the payment 
of his debt to it, where it has knowledge that the money so applied 
is in fact the property of another.” 


It is quite generally held in other jurisdictions that there is no 
particular formula prescribed for a contract involved in making a 
special deposit in a bank or a deposit for a specific purpose, and the 
nature thereof is determined by the mutual intent and understanding 
of the parties thereto. Also, when a bank knowingly accepts a deposit 
of money, as here, for a specific purpose, it thereby impliedly binds 
itself not to set off against such deposit a debt due it from the de- 
positor. 7 Am. Jur., § 418, p. 292, et seq.; Engleman v. Bank of 
America Nat. Trust & Sav. Ass’n, Cal. App., 219 P. 2d 868. 


In the instant case, as hereinbefore stated, the bank, although not 
a party to the building contract between the depositor, The Ray Essert 
Industries, Inc., and Sherberg, through its officers, knew that the 
latter’s funds were exhausted, and by reason thereof loaned him money 
to enable him to complete his home. It also knew of the arrangements 
to place the proceeds of the loan in The Ray Essert Industries account 
so as to facilitate the payment of labor and material bills and the 
completion of the construction of said home. 


The correct rule with respect to the right of set-offs by banks is 
well stated in the recent case of American Surety Co. v. De Escalada, 
47 Ariz. 457, 56 P. 2d 665. We quote from paragraph 2 of the syllabus: 
“Generally, where bank has in its possession assets of debtor, bank 
may apply these assets to payment of a matured debt or, in case 
of insolvency of debtor, to an unmatured one, but such right may be 
controlled by any special agreement which shows a different intent 
or where circumstances or particular modes of dealing are inconsistent 
with such right.” 


In9C. J.S., Banks and Banking, § 296, page 615, is the following 
statement: “The more generally accepted view is that such right 
grows out of the debtor and creditor relation subsisting between bank 
and depositor, and finds its basis in the right of set-off, and in the 
application of equitable principles. The right of set-off ordinarily 
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applies to a general deposit and continues while the relationship be- 
tween bank and depositor is that of debtor and creditor in respect of 
his deposit, although it has been said that the rule is effective only 
where the transaction between bank and customer constitutes a deposit, 
creating the relation of banker and depositor as between the bank 
and its debtor, and as shown in §§ 303 and 304 infra, in the case of a 
special deposit, as where money is deposited for a special purpose, the 
bank is ordinarily precluded from exercising the right of set-off.” 


Counsel for the bank, in effect at least, concede that the action of 
the bank in making the set-off was wrongful, when they state in their 
brief that, “It would have been probable that had the bank been re- 
quested by Sherberg to make such reinstatement into Essert’s corporate 
account, that the bank would have readily done so,” and in their answer 
brief on petition for rehearing counsel say: “The bank could not re- 
fuse to do something it had not been asked to do. It will be recalled 
that the bank offered to reinstate the funds to the corporate account 
when Essert and his attorney appeared in protest.” 


The fact that Essert, sometimes after the set-off, attempted to 
ratify the wrongful act of the bank in setting off against the deposit 
of the corporation the debt of an individual stockholder, cannot relieve 
the bank. It was its duty to restore the funds wrongfully taken from 
the corporate account when the protest of Sherberg was made. The 
following exerpt from Drovers’ National Bank v. Denver Live Stock 
Exchange, supra [74 Colo. 212, 220 P. 403], is pertinent here. “The 
sum was illegally taken in the first instance and had the customers sued 
the bank they could have recovered. .. . 


“The company [commission], in appropriating the money of its 
customers, plundered the interests, violated the principles and de- 
stroyed the confidence, whose protection, promotion, and inspiration 
was the purpose of the organization of the exchange and the duty of 
its members. All this was with the knowledge and participation of the 
bank, and it was the beneficiary thereof. It is therefore directly respon- 
sible for the customer’s loss, for a violation of the by-laws of the ex- 
change, for the suspension of the memberships, and indirectly for the 
payment by the exchange to the customers of the sum in question. 
Hence we are compelled to say to plaintiff that if it is in a court of 
equity it did not come with clean hands.” 


Other authorities in conformity with the conclusions herein reached 
are: Cassedy v. Johnstown Bank, 246 App. Div. 837, 286 N. Y. S. 202; 
Peoples State Bank v. Caterpillar Tractor Co., 218 Ind. 285, 12 N. E. 
2d 123; Witherow v. Weaver, 337 Pa. 488, 12 A. 2d 92; Sherts v. 
Fulton Nat. Bank of Lancaster, 342 Pa. 337, 21 A. 2d 18. 
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The judgment of the trial court is reversed and the cause remanded 
for further proceedings in harmony with the views herein expressed. 
JACKSON and STONE, JJ., dissent. 


STONE, Justice (dissenting) —I dissent. The essential facts 
involved, I think, are these: Sherberg contracted with Essert for 
the construction of two dwelling houses on his land. At the sug- 
gestion of Essert, Sherberg applied for a $15,000 loan from defendant 
bank, where Essert did business, to complete the construction of 
one of the houses. Sherberg contacted Smoot, the president of 
defendant bank, told him that Essert was his contractor and had 
a house under construction and wanted a loan, as he testified, for 
the purpose of making future payments to be applied on the in- 
debtedness that would be incurred therein, but nothing was said as to 
the agreement. On September 22, 1947, Essert and Sherberg went to 
the bank together when the loan was closed. Smoot handed a cashier’s 
check for the amount of the loan to Sherberg and Sherberg handed it 
to Essert saying, “This should be enough money to pretty nearly com- 
plete the house, shouldn’t it?” and Essert answered, “That will bring 
it pretty close.” Then the two men left the bank together. On their 
way out Essert stopped in the lobby and, to the knowledge of Sherberg, 
deposited the check in the bank in his general account, which included 
moneys received from other operations as well as from Sherberg. The 
bank promptly applied $10,000 of the amount so deposited to pay- 
ment of a note of Essert’s which it held. When Essert learned of the 
application, he at first objected and the bank offered to retransfer the 
money, but he then withdrew his objection and consented to its applica- 
tion to partial payment of his indebtedness. A few weeks later Sherberg 
learned of the application of the money to payment of Essert’s note 
and made inquiry of the bank president regarding it, but made no de- 
mand for the money or for its restoration to Essert’s account then or 
at any other time; on the contrary, on November 3, 1947, he paid off 
this note in full and told Mr. Smoot that, “I was going to try to work 
things out with Essert so I wouldn’t have to take the whole thing to 
an attorney.” Smoot offered to make him another loan if he wished 
and, after two days’ consideration, Sherberg went back to the bank 
where Mr. Smoot, as he had promised, let him have $10,000 on his un- 
secured note, “because there was ten thousand short that had been off- 
set.” Sherberg testified that he told him that it was to be put on con- 
struction, and said, “this time you are not going to get your hands on 
it. I am going to pay these items, myself.” In the brief of counsel for 
plaintiff in error, much is said as to the fact that Essert deposited the 
money to the account of his personally-owned corporation, while the 
money was applied to payment of his individual note. It seems hardly 
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necessary to say that Essert is the only person who could raise objec- 
tion to the application on that ground, even had that matter been in- 
cluded in the specification of points, which it was not. 

Among the numerous reasons why I cannot concur in the majority 
opinion are the following: 


FIRST: The main premise of the opinion is that Sherberg was de- 
ceived by the bank by reason of its failure to inform him of Essert’s 
indebtedness to it, and that thereby he was induced to permit the fifteen 
thousand dollar check to be deposited in Essert’s account. Outside the 
fact that this conclusion was a mere surmise without any basis of evi- 
dence whatever, it in effect holds a banker to an obligation violative of 
the fundamental principles of ethical banking by making it his duty 
to inform a borrower at the bank of the financial condition of one of 
its depositors of which it has acquired knowledge through its banking 
operations. 


SECOND: If I understand the import of the opinion, it is that the 
deposit of the $15,000 treasurer’s check constituted a trust fund and 
therefore was in the nature of a deposit for a special purpose, and was 
not a general deposit. As to that holding I would briefly note: 


(a) That money was, with the knowledge and consent of Sherberg, 
deposited in Esserts’ general account. “Money deposited with a bank 
for a particular purpose, but with the depositor’s consent commingled 
with other funds is a general deposit.” 5 Michie, Banks and Banking, 
permanent edition, 643. “In the absence of an agreement and proof 
to the contrary, a deposit is presumed to be general rather than spe- 
cial.” 7 Am. Jur. page 294, § 419. “A fiduciary may, as a general 
rule, deposit trust funds in a bank as a general deposit, and the fact 
that funds so deposited are trust funds does not itself make the deposit 
a special one, even though the bank knows the character of the funds 
deposited.” 7 Am. Jur. 295, § 421. 


(b) In any event, to establish such a trust or special deposit, a 
definite and specific trust agreement must be clearly established to which 
either the bank is a party or the trusteeship of which it has accepted. 
As said in Boettcher v. Colorado Nat. Bank, 15 Colo. 16, 24 P. 582, 
584, cited in the majority opinion, “Appellee could only be made liable 
in equity, as trustee, by the allegation and proof of a contract creating 
a trust to which it was a party, or which, after due notice of its trus- 
teeship, it failed to repudiate. . . . ‘A deposit is not special unless made 
so by agreement or directions of the depositor, or by such circum- 
stances as being inclosed in a box, or other matter indicative of intent 
not to make a general deposit, or unless made in a particular capacity 
which indicates such intent.’” As said in American Surety Co. v. Bank 
of Italy, 63 Cal. App. 149, 218 P. 466, 470. “‘A banker is not required 
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to go ‘snooping’ about to learn from what source his depositors obtain 
the moneys which they deposit in his bank. His duties as a depositaru 
of moneys are fulfilled if he keeps and handles the moneys deposited 
with him according to the requirements of the depositor or the condi- 
tions upon which the deposit is made, and these requirements or condi- 
tions, if they impose something beyond his usual or ordinary obliga- 
tions in the matter of the handling of deposits of money, must be 
brought home to him by instructions by the depositor or an agreement 
between him and the depositor so clear or so wnambiguous and un- 
equivocal as to leave no room for a reasonable doubt as to their mean- 
ing and scope.” Here, there was no announced specific or particular 
purpose, but only a most vague and indefinite one. There was not even 
a statement that the proceeds of this check were to be used for the pay- 
ment of bills incurred or to be incurred in connection with the building 
of either of the houses for the building of which Essert had contracted. 
The sole evidence as to any agreement was plaintiff’s own testimony 
that he said to Essert, “this is for the finishing of the construction on 
the house.” The bank knew nothing about the actual contract between 
Essert and Sherberg, as the testimony conclusively discloses, and the 
trial court knew nothing about it, as for some reason Sherberg’s coun- 
sel objected to its being admitted in evidence. Whether under that 
agreement Sherberg was obligated to pay Essert a specified sum plus 
extras, and Essert to assume obligation for all bills, or whether by 
means of the loan Essert was to make payment of bills as agent for 
Sherberg, the bank did not know and we do not know. 


In Andrew v. Waterville Sav. Bank, 205 Iowa 888, 219 N. W. 53, 
one in the business of buying and selling livestock, in a general course 
of business shipped stock in the name of his bank which, at his direction, 
drew on the consignee and credited his deposit with the amount of the 
draft. The bank knew that the particular purpose in the mind of the 
shipper was to protect his outstanding checks for purchases of stock, 
yet this was held to be a general and not a special account, since it was 
customarily used for other purposes, as well as for payment of stock 
purchased. So, in the situation before us, the deposit was in Essert’s 
general account, with Sherberg’s approval, and there was no suggestion 
that the account was to be used only for payment of bills in connection 
with the construction of one of Sherberg’s houses. In Gray v. Elliott, 
36 Wyo. 361, 255 P. 593, 53 A. L. R. 554, it was held that the fact 
that the bank knew that a note left with it for collection by an adminis- 
trator belonged to him in his capacity as such did not make the bank 
a trustee of the proceeds or constitute the fund a special deposit. The 
court said, “The mere fact that a depositor makes a deposit in a fidu- 
ciary rather than individual capacity, does not make the deposit a 
special one. 3 R. C. L. 518. The question is not what relation he or 
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his fund bears to some third party [in this case Sherberg], but rather 
whether a trust relation has been created between the bank and the de- 
positor in connection with the fund.” Further, a valid trust requires 
designation of the beneficiaries and of their interests. Here, neither 
the bank nor the court had any knowledge either of the beneficiaries or 
the amounts severally due them, nor was any way shown by which 
either could have been safely ascertained by the bank. 


(c) Even though a bank has knowledge of intent that a deposit 
shall be for a special purpose, yet where a general deposit of money is 
in fact made, the bank cannot be held to the obligation of a deposit 
for a special purpose in the absence of agreement by the bank so to 
accept it or of holding it under circumstances to imply such an agree- 
ment. “And it has been held that a bank may apply a special deposit 
to another purpose where it accepted the deposit with knowledge of the 
special purpose but without agreement so to apply it.” 9C. J. S., 
Banks and Banking, § 303, page 630; Boettcher v. Colorado Nat. 
Bank, supra, as hereinbefore quoted. In the case before us there was 
no agreement whatever with the bank, even as to deposit of the money 
there. As Essert left the bank, he stopped and, in the presence of Sher- 
berg and with his approval, deposited the money in his general account 
where he kept other funds, and there is nothing disclosed by the record 
to indicate any knowledge of Smoot that it was to be deposited in his 
bank much less of any intent that the deposit was to be for a special 
purpose. 

(d) Deposit having been made by Essert with the consent of Sher- 
berg, plainly the bank was answerable to Essert for the funds; he con- 
sented to the application of part of the money to pay his note at the 
bank, and he is not even made a party to this action. If Essert failed 
to carry out the purpose for which the money was paid to him by Sher- 
berg and violated any agreement when he consented to the use of that 
money for payment of his own note, then Sherberg’s proper action, 
it would seem, was primarily against him and not against the bank. 
There was, I think, no privity between Sherberg and the bank. 


(e) It is clear that the bank rightfully came into possession of the 
money. Such being the case, someone entitled to it must make demand 
by check or otherwise before the holding by the bank became wrongful. 
Essert made no demand; he consented to the bank’s use of the money. 
No materialman or laborer made demand by presenting a check against 
the fund, and Sherberg himself never made demand upon the bank. On 
the contrary, when he learned that part of the money had been used 
to pay Essert’s note, he voluntarily made other arrangements with the 
bank for obtaining the money he needed, instead of asking them to re- 
place the money which had been applied on Essert’s note. 
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THIRD: Even assuming that Sherberg might have had a claim 
against the bank by virtue of its application of the money other than 
to payment of bills incurred in the construction of the house, Sher- 
berg waived that claim when with full knowledge of the application of 
the money, he paid his note in full; told the banker he was going to try 
to work things out with Essert, and accepted the proposal of the bank 
to make him a loan for a like amount to that which had been set off by 
his unsecured note to enable him so to work it out. 

The majority opinion is certainly a boon to home builders. Here- 
after, there need be no worry about lienable claims; all that is necessary 
is to pay the contractor in full and tell the bank with which he does 
business that the money paid him is for building a house, and the whole 
responsibility then devolves upon the bank. 

JACKSON, J., concurs in this dissenting opinion. 





Promissory Note Given for “Past Consideration” 
Unenforceable 


In the present case we have a very simple factual situation: 


Sixty days before her death, Mrs. Sikes executed under 
seal a note for $20,000, secured by a real estate mortgage, and 
payable to her daughter. It was undisputed that the note was 
given in appreciation of the fact that the daughter had lived 
with her mother and cared for her over an extended period of 
years, but the special master found below that no prior agree- 
ment or understanding existed between the mother and daugh- 
ter as to payment for these services. 

In a series of two opinions, one dissenting opinion, and an 
opinion on rehearing, the Supreme Court of Florida ulti- 
mately concluded that the daughter might not recover on the 
note from the estate of her mother since the “past considera- 
tion” did not render the instrument enforceable under the 
N.I.L. Florida National Bank & Trust Co. of Miami v. 
Brown, Supreme Court of Florida, 47 So. Rep. (2d) 748. The 
opinions of the court are as follows: 

William Wallace Sikes, prior to his death on April 9, 1906, owned 
Lots 7 and 8 of Block 77, North, according to a map or plat of the 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §352 
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City of Miami as prepared by A. L. Knowlton, a civil engineer.. On 
Lot 8 was situated two small business houses which were rented from 
time to time but the houses were later removed and the lot was con- 
verted into and used as a parking lot. Situated on Lot 7 is a rooming 
house consisting of approximately nineteen rooms and for many years 
past has been used as a rooming house. 


William Wallace Sikes was living in the rooming house situated 
on Lot 8, supra, with his wife, Frances Evelyn Sikes, and four daugh- 
ters at the time of his death in 1906. The names of his daughters were 
(1) Ella Elizabeth (Bessie) Sikes, born in 1894; (2) Cora Della 
Sikes Brown, a widow; (3) Mamie Lorena Sikes McKinstry; (4) Alice 
Frances Sikes Rose, who died a widow, without issue, but left her 
entire estate by will to her sister Cora Della Sikes Brown for the 
balance of her natural life and upon her death then to the son of Cora 
Della Sikes Brown, to-wit; William Wallace Brown. Mamie Lorena 
Sikes McKinstry died and left as heirs her husband, Paul McKinstry, 
and daughter Jack Allen Hannon, wife of John Glenn Hannon. Decrees 
pro confesso were entered against several of the defendants and the 
issues here are between Ella Elizabeth (Bessie) Sikes and her sister 
and nephew, Cora Della Sikes Brown and William Wallace Brown. 


Frances Evelyn Sikes, widow of William Wallace Sikes, several 
years after the latter’s death, married Charles Farmer Bailey and 
the parties lived together for some time as husband and wife but they 
were divorced, as shown by the record, on the 28th day of January, 
1919. The heirs of the late William, Wallace Sikes conveyed all their 
undivided interest in and to Lots numbered 7 and 8 of Block 77, supra, 
to their mother, Frances Evelyn Sikes, about the year 1917, and she 
continued to own said property until the time of her death on May 
3rd, 1944. It is not disputed that Bessie Sikes lived with her mother 
in the rooming house situated on Lot No. 7, supra, from the year 1915 
continuously until the date of her mother’s death in 1944, a period of 
approximately 29 years. 


Frances Evelyn Sikes, widow, at the time of her death, owned twe 
lots fairly well located in the City of Miami. One of the lots, for a 
number of years, was used for a parking lot and situated on the other 
was a cheaply constructed rooming house, now old and dilapidated. 
It was constructed almost entirely of wood, while one section was built 
of stone. It was never intended as a high class rooming house but 
suitable for elderly tourists going to Miami in the tourist season not 
financially able to pay prices demanded by high class hotels and board- 
ing houses. According to the record, the old rooming house was highly 
respectable and operated entirely by Mrs. Sikes and daughter Bessie, 
except that period of time when one of the other daughters was present. 
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Bessie Sikes in 1906, at the time of her father’s death, was twelve 
years of age and practically blind but had a vision of about 20% in 
one eye. It was impossible for her to attend the public schools of 
Dade County but arrangements were later made for her to attend 
the school for the blind at St. Augustine, where she graduated at the 
age of 21. She learned to write but it was very difficult for her to 
read and when so doing newspaper print had to be placed close to her 
right eye as her left eye was of but little service to her. She learned 
to type and worked in the office of Jackson Memorial Hospital for a 
short time after graduation. The State of Florida paid all her ex- 
penses at St. Augustine, inclusive of transportation to and from 
Miami. It appears by the record that she received monthly payments 
under the State Welfare Program for the blind. Cora Della Sikes, 
Mamie Lorena Sikes and Alice Frances Sikes each married, left the old 
dilapidated rooming house and established homes of their own in the 
City of Miami or elsewhere. Bessie never married but remained con- 
tinuously with her mother in the rooming house after her return from 
the School for the Blind in about 1915 until the death of her mother, 
Frances Evelyn Sikes, in May 1944. 


On August 10, 1943, about nine months prior to her death, Frances 
Evelyn Sikes executed her last Will and Testament and by Article III 
thereof devised and bequeathed unto Ella Elizabeth (Bessie) Sikes her 
entire estate, both real and personal, to have and to hold, in trust, for 
the full term of her natural life, and had the power under the terms 
of the will to sell the non-income producing property referred to in the 
will. The will was duly probated and Bessie Sikes by a court order 
was appointed executrix of her mother’s estate. Mrs. Sikes, at the 
time of the execution of the aforesaid will, was about 75 years of age. 
The appraised value of the estate was fixed at approximately $20,- 
000.00. 


Less than sixty days prior to her death Mrs. F. E. Sikes wrote a 
letter to her attorney in the City of Miami substantially as follows: 


“Mr. Price I can’t tell you what my daughter services have been 
and are not tome. She has taken care of all business she has carried 
on for years. I couldn’t have remained in business without her help 
and -the place would have been lost. She has been on call night an 
day every since she finished blind school. therefore she is entitled to 
a mortgage to cover all drudgery she has gone through with all her 
life that no one would have done at any price the mortgage not less 
than 80 thousand, please . . . deeds in her name. 

respectfully 
Mrs. F. E. Skes.” 


Pursuant to the above letter a promissory note, under seal, for the 
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sum of $20,000.00, dated Miami, Florida, March 20, 1944, payable 
to Ella Elizabeth (Bessie) Sikes on demand was signed and executed 
by Frances Evelyn Sikes. The payment of the demand note was 
secured by the execution of a mortgage on the same date encumbering 
Lots numbered 7 and 8 of Block 77, North, supra. The two instru- 
ments appear to be in proper legal form and after execution, the two 
instruments were delivered to attorney Price of said city, who had the 
same recorded in the Clerk’s office and returned to him as attorney 
for Mrs. F. E. Sikes. Appearing on the face of the mortgage is the 
notation: 


“This mortgage is executed for the purpose of re-imbursing the 
mortgagee in part for services rendered by her in looking after the 
mortgagor, assisting her in the operation of a rooming house, acting 
as her general housekeeper and nurse, and shall take precedence over 
any Will heretofore executed by the mortgagor.” 


The change in the amount of the note and mortgage from $30,- 
000.00 as requested by Mrs. Sikes to the sum of $20,000.00 was 
arrived at by a telephone conversation had between Mr. Price and 
F. E. Sikes prior to the execution thereof. 


Bessie Sikes, through counsel, filed suit for foreclosure of the 
above note and mortgage but subsequently caused the same to be dis- 
missed, and immediately by an appropriate written instrument as- 
signed and transferred the demand note in the sum of $20,000.00 and 
the mortgage securing the payment thereof to The Florida National 
Bank and Trust Company of Miami, Florida, and the bank, as trustee 
for Bessie Sikes, filed an amended bill of complaint against the 
appellees praying for a foreclosure of the mortgage. A pertinent 
allegation of the amended bill of complaint as to the many details over 
the years as performed by Bessie Sikes relied upon for the considera- 
tion of the note and mortgage is viz: 


“Plaintiff further shows unto your Honor that for many years 
prior to the execution of the mortgage the said Ella Elizabeth 
(Bessie) Sikes lived with her mother, Frances Evelyn Sikes, in a small 
portion of the rooming house aforesaid; that she devoted her entire 
time and much painful labor to the operation, maintenance and upkeep 
of said rooming house, attending to the renting of rooms, the making 
of beds, the cleaning of the premises and such other services as are 
usually performed by a maid; that the said Ella Elizabeth (Bessie) 
Sikes is partially blind, but was able to see well enough to look after 
the rental and care of the rooms in said rooming house, and that the 
said Frances Evelyn Sikes would never have been able to operate said 
rooming house without the assistance of her daughter, Ella Elizabeth 
(Bessie) Sikes; that all of the Sikes daughters, except Ella Elizabeth 
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(Bessie) Sikes, married and established domiciles in some other portion 
of the City of Miami or in the State of Florida, but that the said 
Ella Elizabeth (Bessie) Sikes lived unmarried with her mother, nursed 
her in sickness and in health and superintended the operation of the 
rooming house, rendering all physical services that were necessary 
from about 1917 down to the date of the execution of said mortgage; 
that Frances Evelyn Sikes died in May, 1944, substantially two 
months after the date of the execution of the mortgage aforesaid; 
that the clause appearing in the mortgage referring to the services 
rendered by the said Ella Elizabeth (Bessie) Sikes was inserted under 
the express written direction of the said Frances Evelyn Sikes; that 
the services rendered by the said Ella Elizabeth (Bessie) Sikes con- 
stituted an adequate consideration for the execution and delivery 
of said mortgage.” 


The defendants-appellees filed a motion to dismiss the amended 
bill of complaint to foreclose on twenty grounds in the court below 
and one of the grounds was that the amended bill of complaint and 
exhibits contained no equity. The motion to dismiss was overruled 
in the court below and this ruling was reviewed here on petition for 
writ of certiorari under interlocutory rule number 34, and the petition 
of the defendants-appellees was denied by this Court under date of 
April 14, 1948. See Fla., 36 So. 2d 807. Question one of petition 
for certiorari, as shown by the brief, in effect contend that the 
allegations of the amended bill of complaint were legally insufficient 
to establish a lawful consideration. The language of the brief is viz: 

“Tt is respectfully submitted that since in this case the amended 
bill of complaint and the instruments sued upon their face that the 
sole consideration for the subject mortgage and note was the past 
services of the daughter to the mother and no suggestion of any kind 
appears that such services were rendered pursuant to a prior or 
concurrent understanding between the parties that the same were to 
give rise to a legal obligation, the legal presumption as to the gra- 
tuitous character of such services must prevail, and the Chancellor 
should have dismissed the bill forthwith with prejudice, because if every 
allegation therein were proved by the most conclusive proof there 
could be no recovery.” 


“If the Court accepts, as we believe it must, our view as to the 
unenforceability upon its face of the mortgage here involved for the 
reasons set forth earlier in this argument, the question presently 
discussed will have relevance only in determining whether or not any 
purpose would be served in permitting the further amendment of the 
bill of complaint so as to set forth a possible claim that the services 
involved were rendered pursuant to a prior or concurrent agreement 
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that the same should be the subject of compensation by the mother 
to the daughter. If by her receipt of the benefits under the will, the 
beneficial plaintiff is wholly precluded from asserting the claim against 
the estate which she now makes, it would seem to serve no useful 
purpose to permit attempts to bolster the amended bill by further 
amendments.” 

It is the writer’s view that when the cause was considered here on 
petition for certiorari to review the order of the court below on 
motion of the defendants-appellees to dismiss the amended bill to 
foreclose, our denial of the petition placed in repose, in the then 
state of the pleadings, the legal sufficiency of the consideration of the 
note and mortgage and the enforceability thereof by the amended bill 
of complaint. The above conclusion rests upon the following authori- 
ties: Section 674.27, F. S. A., provides: “Every negotiable instru- 
ment is deemed prima facie to have been issued for a valuable con- 
sideration; and every person whose signature appears thereon to 
have become a party thereto for value.” Section 674.28: “What 
constitutes value. Value is any consideration sufficient to support a 
simple contract. An antecedent or pre-existing debt constitutes 
value; and is deemed such whether the instrument is payable on demand 
or at a future time.” In the case of Taylor v. American National 
Bank, 63 Fla. 631, 57 So. 678, 685, Ann. Cas. 1914A, 309, we held: 
“The general doctrine is that the note is the principal thing, and the 
mortgage an accessory, and that the transfer of the debt ipso facto 
carries with it the security.” ‘The holder of the note may discard the 
mortgage entirely, and sue and recover on the note.” 


The case of Daniels v. Mercer, 105 Fla. 362, 141 So. 189, involved 
a deed or conveyance by the owner of a homestead to three of his 
children and excluded other adult children and their descendants. The 
wife of the owner joining in the conveyance died and the husband 
married twice thereafter. The deed recited: “It is understood by and 
between the parties hereto that the parties of the first part shall use 
and enjoy the said property during their life or lives, and at the 
death of both of the parties of the first part then the parties of the 
second part shall have the right to the immediate possession of the 
said property, and each and every part thereof and not before.” One 
of the excluded grantees from the deed brought suit in equity to cancel 
the deed on the ground that the grantees in said deed did not pay a 
consideration for the described property. We sustained the deed and 
held that the title passed by the conveyance to the named grantees. In 
Bennett v. Senn, 106 Fla. 446, 144 So. 840, we held that where a mort- 
gage appeared under seal a sufficient consideration may be presumed. 
In Wise v. Wise, 134 Fla. 553, 554, 184 So. 91, we held that a deed to 


property from a father to a son is not void for want of consideration, 
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because a deed, being under seal imports a consideration at law. “A 
recital of consideration in deeds conveying property to grantor’s chil- 
dren precluded cancellation on ground that deeds were without consid- 
eration.” 


The case of Parish v. Robbirds, 146 Fla. 324, 200 So. 925, 926, 
involved an attack on a deed for the lack of a valuable consideration. 
The deed was from the owners of 320 acres of land to two of their 
daughters, to the exclusion of other children above 21 years of age. 
The deed contained the following recital: “It is a part of this con- 
veyance, and a distinct condition of same, that said C. C. Robbirds 
and his wife shall remain in possession and control of the above 
property until the death of C. C. Robbirds, and this conveyance shall 
not become fully and completely absolute until after the death of 
C. C. Robbirds; but at that time it shall vest absolute title in the 
grantees herein.” In a suit to partition the property it was con- 
tended that the deed, supra, was void as there was no consideration 
of value therefor. We sustained the deed and in part said: “that the 
land was conveyed in return for services rendered during the last days 
of the grantors, in one case lasting several months and in the other 
several years, and that during the period the grantees lived with their 
parents and cared for them, they actually performed work upon the 
property.” 

The recent case of Cunningham v. Weatherford, 159 Fla. 864, 
32 So. 2d 913, 915, was a suit on a promissory note in the sum of 
$20,000.00, and the amended declaration alleged that the real con- 
sideration for the $20,000.00 note was the looking after the maker’s 
home, preparing his meals, nursing him in sickness and otherwise 
caring for him. It was alleged that the payee for more than two 
years after the agreement was made and before the note was executed 
rendered services, and the services continued to the time of the death 
of the maker of the note. It was contended here that the note could 
not be enforced because it was without consideration. We held 
against the contention and said: ‘We know of no better. consideration 
for a note. If the consideration so alleged is proven, the note should 
be paid.” : 

The defendants-appellees answered the amended bill of complaint 
and the pertinent issues made thereby are substantially viz: (1) they 
expressly denied that the note and mortgage sued upon were executed 
and delivered “for a valuable consideration”; (2) that the note and 
mortgage were executed without consideration and the alleged services 
rendered by Bessie Sikes to her mother were without contract or 
agreement for any compensation; (3) the execution of the note and 
mortgage was by Bessie Sikes procured by the exercise of undue in- 
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fluence upon her mother; (4) that Bessie Sikes, for various reasons, 
was estopped from the maintenance of the suit. A counter-claim 
was filed and other issues made by the pleadings, but they are not 
material on this appeal as no cross-assignments of error on this 
appeal are based on any rulings of the court incident thereto. A 
Special Master was appointed, heard all the testimony, made findings 
of fact and recommendations as to a decree. The Chancellor on final 
hearing held the equities of the cause to be with the defendants and 
the original plaintiff appealed. 

The findings of fact as made by the Special Master to the Chan- 
cellor were: (1) there was no evidence in the record to show or 
establish undue influence practiced by Bessie Sikes on her mother, 
Frances Evelyn Sikes, in and about the giving of the note and mort- 
gage, as alleged in the appellees’ answer; (2) the defendants-appellees’ 
failed to adduce proof to show or establish that part of their answer 
which charged that Frances Evelyn Sikes was either ill, mentally 
incompetent, or under the influence of opiates at the time of the 
execution and delivery of the note and mortgage sought to be fore- 
closed. The report, in part, is viz: “The record is devoid of any 
proof of undue influence except the innuendos of the defendants, Cora 
Della Brown and William Wallace Brown, her son. The conclusion 
is inescapable therefore that Frances Evelyn Sikes knew what she 
was doing when she executed the note and mortgage sought to be 
foreclosed herein, and that by the execution of this note and mort- 
gage, she was attempting to pay a debt which she felt she owed to 
her daughter, Ella Elizabeth (Bessie) Sikes for the services which 
she had rendered her over a period of years.” 

As to the applicable law, the Special Master held that the prin- 
ciple enunciated in Mills v. Joiner, 20 Fla. 479, was controlling, i. e., 
the plaintiff could not recover on the note and mortgage because she 
failed to adduce proof of a special contract or an expressed or implied 
promise or understanding whereby her mother, Frances Evelyn Sikes, 
agreed to pay her for her 29 years of service in and about the room- 
ing house. Counsel for plaintiff-appellant excepted to the Special 
Master’s report and contended that the rule in Mills v. Joiner, supra, 
was inapplicable but the Chancellor overruled and denied the excep- 
tion. It is contended here that the Chancellor below erred in denying 
exceptions of the plaintiff-appellant and in entering a final decrec 
against her. 

When the cause was before us on petition for interlocutory cer- 
tiorari it was contended by counsel for defendant-appellees that the 
rule in Mills v. Joiner, supra, controlled the controversy. We denied 
certiorari. The burden of proving the several elements constituting 
the consideration as alleged in the amended bill of complaint rested 
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on the plaintiff-appellant. The law does not require plaintiff to 
establish a special contract or agreement to pay between the mother 
and daughter as ruled by the Special Master and the learned Chan- 
cellor. See Sections 674.27 and 674.28, F. S. A.; Cunningham v. 
Weatherford; Parris v. Robbirds; Daniels v. Mercer; Wise v. Wise: 
Bennett v. Senn, supra. 


Mrs. Sikes, about two months before her death in her letter to 
attorney Price, requested the drafting of a note and mortgage to 
compensate her daughter Bessie for services rendered to her over 
the years: “She (Bessie) has taken care of all business she has carried 
on for years. I couldn’t have remained in business without her help 
and the place would have been lost. She has been on call night and 
day every since she finished the blind school. therefor she is entitled 
to a mortgage to cover all drudgery she has gone through with all 
her life . . .” She signed the mortgage with the recital viz.: “This 
mortgage is executed for the purpose of reimbursing the mortgagee 
in part for services rendered by her in looking after the mortgagor, 
assisting her in the operation of a rooming house, acting as her genera! 
housekeeper and nurse . . .” 


The Sikes family were members of the First Presbyterian Church 
of the City of Miami and the pastor, W. K. C. Thompson, visited in 
the home for 15 or 16 years prior to Mrs. Sikes’ death in 1944. He 
testified as to the services rendered by Bessie—he “never saw any 
other daughter rendering any assistance.” Dr. Thomas, attending 
physician to Mrs. Sikes, heard her say: “She hated to work her 
(Bessie) to death.” “She (Bessie) had helped her ever since she was 
a kid.” Anne Kew visited in the Sikes home since 1920 and testified 
that Bessie did the housework . . . in the rooming house for a period 
of 20 years. W. Cecil Watson, Clerk of the Criminal Court of 
Record, testified: “I would say she (Bessie) worked there all her 
life.” Athene Foster testified about the services rendered at the 
rooming house by Bessie. Goldweber, an insurance agent, testified as 
to the services rendered by Bessie. Many other witnesses testified as 
to the menial services rendered at the rooming house since 1915 until 
her mother’s death in 1944. Bessie testified, in part: “I worked like 
a slave for 29 years before she (Mrs. Sikes) died.” 


The witnesses testified before a Special Master and a report of 
the proceedings was filed with the Chancellor, with findings of fact 
and conclusions of law, coupled with recommendations as to a decree. 
Arguments of counsel were made, when the Chancellor studied the 
record and reached conclusions. The Chancellor did not observe 
the witnesses nor hear them testify. 


The decree appealed from is reversed with directions to enter a 
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final decree for the plaintiff-appellant according to the prayer of 
the amended bill of complaint. 
ADAMS, C. J., and SEBRING and HOBSON, JJ., concur. 


On Rehearing March 3, 1950. 

PER CURIAM. 

Pursuant to an order granting a rehearsing and reargument -in 
this cause, the Court has heard oral arguments of counsel for the 
respective parties for the second time and, being now fully advised in 
the premises, it is our conclusion that our former opinion and judg- 
ment entered herein should be and the same is adhered to. 


ADAMS C. J., and TERRELL, CHAPMAN and ROBERTS, JJ., 
concur. 


HOBSON, J., dissents. 
THOMAS and SEBRING, JJ., not participating. 


HOBSON, Justice (dissenting). 

It is not without some hesitation that I dissent in this case for 
I am conscious of the provision of the code of ethics for judicial 
officers to the effect that unless departure from a cardinal principle 
of law is evident personal opinions should yield for the sake of stability 
and uniformity. However, I am constrained to the belief that the 
principles set out in the majority opinion, which I deem to be error, 
are so fundamental in nature as to seriously trench upon the very 
foundation of our Negotiable Instrument Law. 


The special master, to whom the case was referred by consent 
of all parties for findings of fact and law, made a comprehensive 
report which was approved and adopted by the Chancellor on final 
hearing and a decree entered in accordance therewith. The facts are 
ably set out by Mr. Justice Chapman in his majority opinion and it 
is only with his conclusions of law that I cannot agree. 


It is necessary to bear in mind that we have before us for review 
a final decree in which the Chancellor affirmed and adopted the report 
of the special master as to his findings of fact and law. The appellant 
in its brief cites many authorities which show the weight which should 
be given a master’s report on review and for emphasis we digest these 
authorities here: 


‘Where parties consent to reference to master for determination 
and such reference is entered, as a rule of court, findings of master 
cannot be set aside at bare discretion of court and are entitled to same 
weight as the verdict of a jury.” 


“It was entitled to the same weight as the verdict of a jury. 
Croom v. Ocala Plumbing & Electric Co., 62 Fla. 460, 57 So. 243.” 
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McAdow v. Smith, 127 Fla. 29, 172 So. 448, 449. See also Empire 
Lumber Co. v. Morris, 102 Fla. 226, 185 So. 508; Kooman Florida 
Chancery Pleading and Practice, pg. 304. 


I accept these authorities and suggest the case of Harmon v. 
Harmon, Fla., 40 So. 2d 209, as additional authority in support of 
appellant’s contention that a master’s report is not to be arbitrarily 
disregarded. A fortiori such contention is well taken when, as here, 
his report has been adopted and approved by the Chancellor. We have 
held many times that the chancellor’s findings of fact will not be 
disturbed if the record contains substantial evidence in support 
thereof. 

The master made two main findings of fact: 


“Your master is definitely of the opinion that the charge of undue 
influence asserted by the defendants to have been practiced upon the 
mortgagor and grantor, Frances Evelyn Sikes, by the mortgagee and 
grantee, Ella Elizabeth (Bessie) Sikes, has not been proven.” (Mas- 
ter’s Report, Tr. p. 681-682). 


“2. There is no evidence whatsoever in the record of any agree- 
ment between the mother, Frances Evelyn Sikes, and the daughter, 
Ella Elizabeth (Bessie) Sikes, whereby the former agreed to pay the 
latter for the services which the daughter had rendered over a period 
of many years.” (Master’s Report, Tr. p. 683-684). 


Upon these established facts (established by the Master’s Report 
which is supported by substantial evidence in the record) we must 
base our opinion. To reach the majority’s conclusion we must either 
reverse the findings of the master and the chancellor’s approval and 
adoption thereof or disregard the principles of law which I deem to be 
controlling. In essence all we now have are a mortgage and note 
under seal given by a mother to her daughter in appreciation of the 
fact that the daughter lived with her and cared for her (the mother) 
over an extended period of years. We are confronted with the Mas- 
ter’s finding that no prior agreement or understanding existed be- 
tween mother and daughter in regard to payment for these services. 


The majority opinion proceeds on the theory “when the cause 
was considered here on petition for certiorari to review the order of 
the court below on motion of the defendants-appellees to dismiss the 
amended bill to foreclose, our denial of the petition placed in repose, 
in the then state of the pleadings, the legal sufficiency of the considera- 
tion of the notes and mortgage and the enforceability thereof by the 
amended bill of complaint.” We think this is a true and proper 
application and interpretation of the controlling principles based, 
as the able Justice says, on Section 674.27, Florida Statutes, 1941, 
F. S. A., (Every negotiable instrument is deemed prima facie to have 
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been issued for a valuable consideration) and Section 674.28, Florida 
Statutes 1941, F. S. A., (What constitutes value). By denial of 
certiorari we said in effect that there was equity in the bill and if on 
final: hearing the real plaintiff should support her allegations by 
competent evidence, she should recover. Here again we run point- 
blank into what I consider to be the controlling question of law: 
Are services rendered by a daughter to her mother without any prior 
agreement for compensation sufficient consideration to support a 
mortgage and note under seal in a foreclosure action agaist the 
mother’s estate? The majority opinion, by reversing the lower court, 
answers this query in the affirmative. The answer denies considera- 
tion but not under oath. However, the issue of consideration was 
raised and regardless of the presumption of a valuable consideration 
(because the denial was not in an answer under oath) the master and 
the chancellor found and determined that the evidence in support of 
defendant-appellee’s denial of consideration was sufficiently strong 
to overcome the mere presumption which “attached to the note and 
mortgage.” 


The majority opinion cites four Florida cases as controlling on 
the question of adequacy of the consideration for the note and mort- 
gage. Three of these cases upheld the validity of deeds given for 
love and affection in return for services rendered. A mortgage is an 
executory contract as distinguished from a deed which is an executed 
contract and consequently the same principles of law would not be 
applicable. The case of Cunningham v. Weatherford, 159 Fla. 864, 
32 So. 2d 913, 915, needs only a superficial examination to distin- 
guish it. In that case we had for our consideration an appeal from 
an order dismissing plaintiff’s suit on a promissory note given to them 
(husband and wife) by the decedent during his lifetime pursuant to 
an agreement that the wife would look after maker’s home, prepare 
his meals and nurse and care for him for balance of his life. The 
opinion there states “The amended declaration alleges that the real 
consideration was looking after the decedent’s home, preparing his 
meals, nursing him in sickness and caring for him. It also alleges 
that this was done by Daisy Belle for more than two years after the 
agreement was made and before the note was executed.” The ruling 
below was reversed and the cause reinstated for testimony to be taken 
in support of the allegation quoted above. Can this case be controlling 
here when the master found as a fact that no agreement, either express 
or implied, existed prior to the execution of the mortgage? In that 
case neither payee was a son or daughter or member of the maker’s 
family and ‘the presumption of gratuitous services was not called into 
play; yet this Court held the declaration good because there was an 
allegation of a pre-existing agreement or contract for compensation. 
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The presumption raised by 674.27, Florida Statutes 1941, F. S. A., 
is clearly a rebuttable presumption (and in this case such presump- 
tion was rebutted and overcome), especially when this section is read 
in conjunction with Section 674.31 (Failure of consideration as a 
matter of defense). At common law it was sometimes held that a 
note under seal needed no proof of consideration as the presumption 
of consideration raised by the seal itself was conclusive or, under 
other interpretations, that the seal itself supplied the consideration. 
10 C. J. S., Bills and Notes, § 143, p. 599. If such ever were the law 
of this state it was changed by the adoption of the Uniform Ne- 
gotiable Instrument Law which makes the presence of a seal raise a 
presumption that will shift the burden of proof of lack of considera- 
tion to the defendant unless he denies such consideration by an answer 
under oath. See Sec. 52.08, Fla. Statutes 1941, F. S. A. The 
authorities cited by the majority amply support the rule that love 
and affection supported by services rendered constitute sufficient con- 
sideration to support a deed. I am convinced that this rule should 
not and does not apply to a mortgage or note. We must now turn 
to Section 674.28, Florida Statutes 1941, F. S. A., to determine what 
is meant by value. This section is identical with section 25 of the 
Uniform Negotiable Instrument Law. For annotations we are re- 
ferred to 5 Uniform Laws Anno., Sec. 25. There, in note 81, we find 
the following: 


“Past services rendered without expectation of compensation are 
not a sufficient consideration for a note. Mason v. Gardner, 186 
Mass. 515, 71 N. E. 952. See also Harper v. Davis, 1911, 115 Md. 
349, 80 A. 1012, 35 L. R. A., N. S., 1026, Ann. Cas. 1913A 861; 
Matter of Simmons, 1905, 48 Misc. 484, 96 N. Y. S. 1103; Strevell 
v. Jones, 1905, 106 App. Div. 334, 94 N. Y. S. 627; Matter of Brad- 
bury, 1905, 105 App. Div. 250, 93 N. Y. S. 418; Matter of Pinker- 
ton, 1906, 49 Misc. 363, 99 N. Y. S. 492; Gooch v. Gooch, 1916, 178 
Iowa 902, 160 Ni. W. 333, L. R. A. 1917C 582.” 

Although no Florida cases appear in this annotation, we find our 


position strengthened by language in the case of Valentine v. Hayes, 
102 Fla. 157, 135 So. 538, 540, where this Court said: 


“An act like the Uniform Negotiable Instruments Law, which 
has been adopted in Florida (Comp. Gen. Laws 1927 § 6760, et seq. 
[F. S. A. § 674.10 et seq.], aswell as in a majority of the states of 
the Union, should receive a uniform interpretation and construction 
in all of the states where it prevails if the beneficial purpose of having 
a uniform law on the subject is to be subserved. ‘Therefore it is 
pertinent to resort to the holdings in other jurisdictions where the 
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act is in force in order that we may arrive at an interpretation and 
construction of the act which should be followed in Florida.” 


Also the annotation in 140 A. L. R. 491 following the case of 
Meyer v. Meyer, 379 Ill. 97, 89 N. E. 2d 311, gives added support 
to our conclusion. There it was said: 


“There is little conflict in respect to the rule that when it is clear 
that services of one member of a family to another were intended to 
be gratuitous at the time of their rendition they can be no considera- 
tion for a subsequent note or other executory promise by the recipient 
of the services to pay therefor.” (See list of annotations following 
p- 492). 

The cases which uphold the note as a valid obligation enforceable 
against the decedent’s estate are collected in Section IV of this an- 
notation entitled “Note or Other Instrument as Importing Consid- 
eration” (p. 500) but in each of these cases the evidence failed to 
support the allegation in the defendant-executor’s answer that there 
was no agreement for compensation, cither expressed or implied, prior 
to the execution of the note. Here on basis of the master’s finding 
alone we by cursory examination distinguish those cases from the 
one now under consideration. 

For a case in point, let us examine Peters v. Altizer, 127 W. Va. 
92, 31 S. E. 2d 552, where it was held: 


“Services, usually and commonly rendered by a person standing 
in close blood relationship to person to whom services are rendered, 
do not constitute consideration for a note subsequently executed by 
recipient of services unless it is shown that services were of such 
nature and rendered under such circumstances as would evince an 
intention of payment at times services were rendered.” 


The conclusion which I reach appears to be supported by the 
overwhelming weight of authority in this country. My first premise 
that “no consideration” is a defense even to a note under seal is 
accepted as the unanimous view by Professor Williston in his authori- 
tative work on contracts. “At the present time there is no doubt 
that failure of consideration would everywhere be held a defense.” 
Williston on Contracts, Vol. 1, Sec. 109, p. 375. My second premise, 
that love and affection, coupled with services rendered without any 
prior agreement for compensation, although sufficient to support a 
deed, are not sufficient consideration for a note, seems to be the almost 
unanimous holding of all jurisdictions. After diligent and thorough 
search we are unable to find a single case which is in accord with the 
majority view. Again we refer to the case of Meyer v. Meyer, supra, 
where it is said [879 Ill. 97, 89 N. E. 2d 314]: 


“A gift is always revocable until executed, and a promissory note 
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intended purely as a gift to the payee is but a promise to make a 
gift in the future. The gift is not executed until the note is paid.” 


This remains a true statement though the note be given in appre- 
ciation for services previously rendered as in the instant case and 
the note is not enforceable against the estate of the maker. 

Finally I am constrained to assert that the master’s findings as 
adopted and approved by the Chancellor, should not be captiously 
set aside and disregarded where, as here, they are sustained by sub- 
stantial evidence and no showing is made that they were clearly 
erroneous. He made the express finding that there was no evidence 
“whatsoever in the record of any agreement” for compensation for 
services rendered by the daughter to the mother. As a matter of law, 
he held that such services were presumptively gratuitous and used as 
his authority our pronouncement of the law on the subject as set 
forth in Mills et ux. v. Joiner, 20 Fla. 479, which reads: 

“It is presumption of law, that the father is not bound to pay a 
child, though of full age, for services while living with him at home, 
and as one of the family, but this presumption may be overcome by 
proof of a special contract, or an express or implied promise or 
understanding; and such implied promise or understanding may be 
inferred from the facts and circumstances shown in the evidence.” 

After reciting the foregoing excerpt the master stated, “There is 
absolutely no proof in the record of any such agreement between 
Frances Evelyn Sikes and her daughter Ella Elizabeth (Bessie) 
Sikes.” Obviously the master held that there was no special contract, 
nor was there an implied promise or understanding, that the daughter 
would be compensated for her services to the mother, prior to the 
execution of the note, and the mortgage recited that the consideration 
was a reimbursement to the mortagee for services rendered by her. 

I would affirm the decree entered by the learned Chancellor. The 
effect of such holding would not be to deprive the appellant of any- 
thing she would receive under the will but it would protect the rights 
of the remaindermen created by the will. The appellant would retain 
her life estate in the property but the mortgage would, and must of 
necessity, fail for want of consideration. 


On Rehearing July 7, 1950. 

HOBSON, J.—In our original opinion in this case we reversed the 
decree entered by the Chancellor upon the recommendation of the Master 
who made specific findings of facts. Upon a reconsideration ex moro 
motu of the petition for rehearing we have concluded that the material 
facts as found by the master and approved by the learned Chancellor 
are supported by competent, substantial evidence. We have also decided 
that the correct principles of law were applied to the facts as found 
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by the fact finding arbiter. Consequently the petition for rehearing 
should be granted and the final decree from which this appeal was 
prosecuted should be affirmed. 


The special master, to whom the case was referred by consent of 
all parties for findings of fact and law, made a comprehensive report 
the vital aspects of which were approved and adopted by the Chan- 
cellor. 


It is necessary to bear in mind that we have before us for review 
a final decree in which the Chancellor affirmed and adopted the report 
of the special master as to his pertinent findings of facts and law. 
The appellant in its brief cites many authorities which show the weight 
which should be given a master’s report on review and for emphasis 
we digest these authorities here: 


“Where parties consent to reference to master for determination 
and such reference is entered, as a rule of court, findings of master 
cannot be set aside at bare discretion of court and are entitled to 
same weight as the verdict of a jury.” 


“It was entitled to the same weight as the verdict of a jury. 
Croom v. Ocala Plumbing & Electric Co., 62 Fla. 460, 57 So. 243.” 
McAdow v. Smith, 127 Fla. 29, 172 So. 448, 450. See also Empire 
Lumber Co. v. Morris, 102 Fla. 226, 185 So. 508; Kooman Florida 
Chancery Pleading and Practice, p. 304. 


We accept these authorities and suggest the case of Harmon v. 
Harmon, Fla., 40 So. 2d 209, as additional authority in support of 
appellant’s contention that a master’s report is not to be arbitrarily 
disregarded. A fortiori such contention is well taken when, as here, 
his report has been adopted and approved by the Chancellor. We 
have held many times that a chancellor’s findings of facts will not be 
disturbed if the record contains competent substantial evidence to 
support them. 


The master made two main findings of facts: 


“Your master is definitely of the opinion that the charge of undue 
influence asserted by the defendants to have been practiced upon the 
mortgagor and grantor, Frances Evelyn Sikes, by the mortgagee and 
grantee, Ella Elizabeth (Bessie) Sikes, has not been proven.” (Mas- 
ter’s Report, Tr. pp. 681-682.) 


“2. There is no evidence whatsoever in the record of any agree- 
ment between the mother, Frances Evelyn Sikes, and the daughter 
Ella Elizabeth (Bessie) Sikes, whereby the former agreed to pay the 
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latter for the services which the daughter had rendered over a period 
of many years.” (Master’s Report, Tr. pp. 683-684.) 

Upon these established facts (established by the Master’s Report 
which is supported by substantial evidence in the record) we must 
base our opinion. In order to adhere to our initial conclusion we 
must either reverse the findings of the master and the chancellor’s 
approval and adoption thereof or disregard the principles of law 
which we deem to be controlling. In essence all we now have are a 
mortgage and note under seal given by a mother to her daughter in 
appreciation of the fact that the daughter lived with her and cared 
for her (the mother) over an extended period of years. We are con- 
fronted with the master’s findings that no prior agreement or under- 
standing existed between mother and daughter in regard to payment 
for these services. 

Our original opinion proceeded on the theory “when the cause 
was considered here on petition for certiorari to review the order 
of the court below on motion of the defendants-appellees to dismiss 
the amended bill to foreclose, our denial of the petition placed in 
repose, in the then state of the pleadings, the legal sufficiency of the 
consideration of the note and mortgage and the enforceability thereof 
by the amended bill of complaint.” We think this is a true and proper 
application and interpretation of the controlling principles based, 
as we said, on Sections 674.27, 674.28, Florida Statutes, 1941, 
“Every negotiable instrument is deemed prima facie to have been 
issued for a valuable consideration, . . .” and “What constitutes 
value.” By denial of certiorari we said in effect that there was equity 
in the bill and if on final hearing the real plaintiff should support 
her allegations by competent evidence, she should recover. Here 
again we run point blank into what we consider to be the controlling 
question of law: Are services rendered by a daughter to her mother 
without any prior agreement for compensation sufficient considera 
tion to support a mortgage and note under seal in a foreclosure 
action against the mother’s estate? Initially, by reversing the lower 
court, we answered this query in the affirmative. The answer denies 
consideration but not under oath. However, the issue of consideration 
was raised and regardless of the presumption of a valuable considera- 
tion (because the denial was not in an answer under oath) the Master 
and the Chancellor found and determined that the evidence in support 
of defendants-appellees’ denial of consideration was sufficiently strong 
to overcome the mere presumption which attached to the note and 
mortgage. 


In our first opinion we cited four Florida cases as controlling on 
the question of adequacy of the consideration for the note and mort- 
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gage. Three of these cases upheld the validity of deeds given for 
love and affection in return for services rendered. A mortgage is an 
executory contract as distinguished from a deed which is an executed 
contract and consequently the same principles of law would not be 
applicable. Hendrie v. Hendrie, 5 Cir., 94 F. 2d 534. The case of 
Cunningham v. Weatherford, 159 Fla. 864, 32 So. 2d 913, 915, needs 
only a superficial examination to distinguish it. In that case we 
had for our consideration an appeal from an order dismissing plain- 
tiff’s suit on a promissory note given to them (husband and wife) 
by the decedent during his lifetime purswant to an agreement that the 
wife would look after maker’s home, prepare his meals and nurse and 
care for him for balance of his life. The opinion states ““The amended 
declaration alleges that the real consideration was looking after the 
decedent’s home, preparing his meals, nursing him in sickness and 
caring for him. It also alleges that this was done by Daisy Belle for 
more than two years after the agreement was made and before the 
note was executed.” The ruling below was reversed and the cause 
reinstated for testimony to be taken in support of the allegation quoted 
above. This case cannot be controlling here when the master found 
as a fact that no agreement, either express or implied, existed prior 
to the execution of the mortgage. In that case neither payee was a 
son or daughter or close relative of the maker and the presumption 
of gratuitous services was not called into play; yet, we held the de- 
claration good because there was an allegation of a pre-existing agree- 
ment or contract for compensation. 


The presumption raised by 674.27, Florida Statutes 1941, 
F. S. A., is clearly a rebuttable presumption (and in this case such 
presumption was rebutted and overcome), especially when this section 
is read in conjunction with Section 674.31, “Failure of considera- 
tion.” At common law it was sometimes held that a note under seal 
needed no proof of consideration as the presumption of consideration 
raised by the seal itself was conclusive or, under other interpretations, 
that the seal itself supplied the consideration. 10 C. J. S., Bills and 
Notes, § 143, p. 599. If such ever were the law of this state it was 
changed by the adoption of the Uniform Negotiable Instrument Law 
which makes the presence of a seal raise a presumption that will shift 
the burden of proof of lack of consideration to the defendant unless 
he denies such consideration by an answer under oath. See Sec. 
52.08, Fla. Statutes 1941, F. S. A. The appellees carried and met 
such burden. The authorities cited by appellant amply support the 
rule that love and affection supported by services rendered con- 
stitute sufficient consideration to support a deed. We are convinced 
that this rule should not, and does not, apply to a mortgage or note, 
for Section 674.28, Florida Statutes 1941, F. S. A., is determinative 
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of what is meant by value. This section is identical with Section 25 
of the Uniform Negotiable Instrument Law. For annotations we 
are referred to 5 Uniform Laws Anno., Sec. 25. There, in note 81, 
we find the following: ‘Past services rendered without expectation 
of compensation are not a sufficient consideration for a note. Mason 
v. Gardner, 186 Mass. 515, 71 N. E. 952. See also Harper v. Davis, 
1911, 115 Md. 349, 80 A. 1012, 35 L. R. A., N. S., 1026, Ann. Cas. 
1913A, 861; Matter of Simmons’ Estate, 1905, 48 Misc. 484, 96 
N. Y. S. 1103; Strevell v. Jones, 1905, 106 App. Div. 334, 94 N. Y. S. 
627; Matter of Bradbury, 1905, 105 App. Div. 250, 93 N. Y. S. 418; 
Matter of Pinkerton’s Estate, 1906, 49 Misc. 363, 99 N. Y. S. 492; 
Gooch v. Gooch, 1916, 178 Iowa 902, 160 N. W. 333, L. R. A. 
1917C, 582.” 

Although no Florida cases appear in this annotation, we find 
our position supported by language in the case of Valentine v. Hayes, 
102 Fla. 157, 135 So. 538, 540, where this Court said: “An Act 
like the Uniform Negotiable Instruments Law, which has been adopt- 
ed in Florida (Comp. Gen. Laws 1927, Sec. 6760, et seq. [F. S. A. 
§ 674.01 et seq.]) as well as in a majority of the states of the Union, 
should receive a uniform interpretation and construction in all of the 
states where it prevails if the beneficial purpose of having a uniform 
law on the subject is to be subserved. Therefore, it is pertinent to 
resort to the holdings in other jurisdictions where the act is in force 
in order that we may arrive at an interpretation and construction of 
the act which should be followed in Florida.” 


Also the annotation in 140 A. L. R. 491 following the case of 
Meyer v. Meyer, 379 Ill. 97, 39 N. E. 2d 311, gives added strength 
to our conclusion. There it was said: “There is little conflict in 
respect to the rule that when it is clear that services of one member 
of a family to another were intended to be gratuitous at the time 
their rendition they can be no consideration for a subsequent note 
or other excutory promise by the recipient of the services to pay 
therefor.” (See list of annotation following p. 492.) 


The cases which uphold the note as a valid obligation enforceable 
against the decedent’s estate are collected in Section IV of this anno- 
tation entitled “Note or Other Instrument as Importing Considera- 
tion” (p. 500) but in each of these cases the evidence failed to support 
the allegation in the defendant-executor’s answer that there was no 
agreement for compensation, either expressed or implied, prior to the 
execution of the note. Here on basis of the master’s finding alone 
we by cursory examination distinguish those cases from the one now 
under consideration. 




















THE BANKING LAW JOURNAL 29 


A case in point is Peters v. Altizer, 127 W. Va. 92, 31 5. E. 2d 
552, wherein it was held: “Services, usually and commonly rendered 
by a person standing in close blood relationship to person to whom 
services are rendered, do not constitute consideration for a note sub- 
sequently executed by recipient of services unless it is shown that 
services were of such nature and rendered under such circumstances 
as would evince an intention of payment at time services were ren- 
dered.” 


The conclusion which we reach appears to be supported by the 
overwhelming weight of authority in this country. Our first premise 
that “no consideration” is a defense even to a note under seal is 
accepted as the unanimous view by Professor Williston in his authori- 
tative work on contracts. “At the present time there is no doubt that 
failure of consideration would everywhere be held a defense.” Williston 
on Contracts, Vol. 1, Sec. 109, p. 375. Our second promise, that 
natural love and affection, coupled with services rendered without 
any prior agreement for compensation, although sufficient to sup- 
port a deed, is not sufficient consideration for a note, seems to be 
the almost unanimous holding of all jurisdictions. After diligent 
and thorough search we are unable to find a single case which is in 
accord with appellant’s view. Again we refer to the case of Meyer 
v. Meyer, supra, where it is said: “A gift is always revocable 
until executed, and a promissory note intended purely as a gift to 
the payee is but a promise to make a gift in the future. The gift is 
not executed until the note is paid.” [379 Ill. 97, 39 N. E. 2d 314. ] 


This remains a true statement though the note be given in appre- 
ciation for services previously rendered as in the instant case and 
the note is not enforceable against the estate of the maker. 


We are impelled to observe that the master’s findings, as adopted 
and approved by the Chancellor, should not be captiously set aside 
and disregarded where, as here, they are sustained by substantial 
evidence and no showing is made that they were clearly erroneous. 
The master made the express finding that there was no evidence “what- 
soever in the record of any agreement” for compensation for services 
rendered by the daughter to the mother. As a matter of law, he held 
that such services were presumptively gratuitous and used as his 
authority our pronouncement of the law on the subject as set forth 
in Mills v. Joiner, 20 Fla. 479, which reads: “It is presumption of 
law, that the father is not bound to ‘pay a child, though of full age, 
for services while living with him at home, and as one of the family, 
but this presumption may be overcome by proof of a special contract, 
or an express or implied promise or understanding; and such implied 
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promise or understanding may be inferred from the facts and cir- 
cumstances shown in the evidence.” 

After reciting the foregoing excerpt the master stated, “There 
is absolutely no proof in the record of any such agreement between 
Frances Evelyn Sikes and her daughter Ella Elizabeth (Bessie) 
Sikes.” Obviously the master held that there was no special contract, 
nor was there an implied promise or understanding that the daughter 
would be compensated for her services to the mother. 

The mortgage recited that the consideration was a reimbursement 
to the mortgagee for services rendered by her. The note which is 
secured by the mortgage is payable—on dmand. If appllant had 
become embittered toward the decedent and had made demand for 
payment during the life of her mother and upon refusal of payment 
had instituted a foreclosure suit, no court of conscience could have 
been persuaded to rule in her favor. However, if services rendered 
to a parent without pre-existing contract or agreement for compensa- 
tion constitute a valid consideration for a note, then foreclosure 
should be granted in such a case as well as in the instant suit. 

Not only does the evidence show that there was no prior existing 
agreement expressed or implied for compensation to Bessie for services 
rendered to her mother but the clear implication which the testimony 
does permit is that the mother, during what eventually turned out to 
be her last illness, developed a desire to promise without a legally 
sufficient consideration, that she, or possibly her estate, would com- 
pensate Bessie at some future date. The services, as is disclosed by 
the notation appearing on the face of the mortgage, had been 
“rendered” prior to the execution of the executory contract. Laud- 
able though the mother’s desire may have been, the law will not sustain 
such a promise to make a gift in futuro. Nor should equity, were it 
not required to follow the law, uphold such a promise. Ella Elizabeth 
(Bessie) Sikes is by no means destitute. She offered the will for 
probate, took under its provisions, and assumed the position of testa- 
mentary trustee. Before her death her mother deeded to Bessie two 
Flagler Street lots. The deed to those lots was assailed by appellees 
in the instant suit but was properly upheld because it was an executed 
contract and had as its consideration natural love and affection. 
Bessie has a life estate in the subject property which she accepted 
and will retain but if foreclosure were granted she might obtain fee 
simple title to the property and the rights of the remaindermen would 
be completely destroyed. Unquestionably, Bessie rendered valuable 
services to her mother. During those years of services she received all 
of the necessities of life from her mother. She has never occupied a 
prejudicial position. Besides the Flagler Street lots which she owns 
in fee simple she enjoys a preferential status under the will. 
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Had the mother intended to cut off all of her heirs save the appel- 
lant she might have destroyed her will and drawn another in which she 
might have named the appellant as sole beneficiary or devisee. Could 
it be that such direct method was not pursued because of Article X,. 
Section 4 of the Constitutution of Florida, F.S.A.? Said section pro- 
vides: “Nothing in this Article shall be construed to prevent the holder 
of a homestead from alienating his or her homestead, so exempted by 
deed or mortgage duly executed by himself or herself, and by husband 
and wife, if such relation exists; nor if the holder be without children- 
to prevent him or her from disposing of his or her homestead by will 
in a manner prescribed by law.” 

Even though the property which is the subject of this foreclosure 
constituted a homestead it might have been deeded to the appellant 
and said deed upheld as an executed contract upon nothing more than 
love and affection as a consideration. Moreover, the mother might 
have executed an enforceable mortgage if it had been founded upon a 
valuable consideration. However, since the consideration for the note 
and mortgage in this case was specifically set forth as services “ren- 
dered” by the daughter and there is no proof in the record of a pre- 
existing agreement for compensation, the device apparently attempted 
to be used in lieu of a will cannot be sanctioned for, under such circum- 
stances, the rule of law in this State is as stated in Mills v. Joiner, 
supra, wherein it was held, as previously recited, that the presumption 
of law is that a parent is not bound to pay a child, though of full age, 
for services while living with said parent at home and as one of the 
family in the absence of proof of a prior special contract or an express 
or implied antecedent promise to compensate the child. The execution 
of the note amounted only to a gratuitous promise to make a gift in 
futuro. If the mortgage should be foreclosed and appellant should 
become the successful bidder at the sale (which is the case more often 
than not and certainly may be presumed in this instance for appellant. 
has bound herself to the present leasee to bid up to $50,000) an in-. 
genious method of circumventing Article X, Section 4 of our Constitu- 
tion would have the stamp of approval of this Court. We cannot sub- 
scribe to such result. 

In addition to the contention that there was no valuable considera- 
tion for the note and mortgage, appellees further present the argu- 
ment that the real party at interest, namely Ella Elizabeth (Bessie) . 
Sikes, is estopped from maintaining the instant foreclosure suit be- 
cause of her action subsequent to her mother’s death in probating her 
mother’s will, becoming Executrix thereunder, accepting the trustee- 
ship of the testamentary trust established thereby and the benefits of 
said trust as life beneficiary thereof. We hold that this contention is - 
likewise well founded. It is true that after having first begun the fore- - 
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closure action in her own name she assigned the mortgage and note to 
the Florida National Bank & Trust Company at Miami as trustee 
which institution was permitted to become party plaintiff and to con- 
tinue the suit in its representative capacity but this fact does not re- 
lieve Ella Elizabeth (Bessie) Sikes from the effect of estoppel. In- 
itially she had two courses open to her. She could have accepted the 
benefits and the trusteeship under the will after filing it for probate as 
she did, or she might have repudiated the will or at least renounced the 
trust and thereafter possibly have sought foreclosure of the mortgage. 
She could not do both. She made her election and will not now, in 
equity, be permitted to assume two inconsistent positions or by her own 
action in bringing the instant suit voluntarily renounce her trusteeship. 
Nor will she, after having assumed the position of trustee, be permitted 
to destroy the trust property which as trustee she is duty bound to 
protect in the interest of all the cestui que trustent including the re- 
maindermen. In the case of Strong v. Willis, 3 Fla. 124, 52 Am. Dec. 
364, it was held: “A trustee cannot renounce, after having accepted 
the trust, but must execute the provisions of the trust deed”—and that 
“he cannot be both trustee and assailant of the trust deed.” 


We further stated in that case: “One of the rules alluded to above 
is, that, in attempting an injury to the trust property, the trustee 
acts without warrant, and in breach of his duty. What more serious 
injury—what more intolerable breach of trust, than to assert a right 
in the trust property, for his own individual purposes?—to ask that 
property which, by his own act, has been confined to his care, to guard 
and protect for the wife and children of the grantor, shall be sold and 
appropriated to his own use?” 


In the case of Crawford v. Crawford, 129 Fla. 746, 176 So. 838, 
840, we said: “The allegations of the bill of complaint are sufficient 
to show that E. L. Crawford acquired the legal title to a one eleventh 
(1/11) interest in the lands by purchase, but while he continued to 
act as trustee for others for the purpose of holding the title to the 
lands for their benefit, he could not assume as an individual and in his 
own right a position antagonistic to that of his cestui que trustant 


[sic]. That a trustee cannot so act is too elementary to require cita- 
tion of authority.” 


The Supreme Court of Pennsylvania in the case of Ross v. Barclay, 
18 Pa. 179, 55 Am. Dec. 616, stated: “A trustee who accepts cannot 
renounce. It is unnecessary to quote an authority for that. He can be 
discharged only by the decree of a court of Equity, whose power in 
this state is vested in the common pleas; by force of a provision in the 
deed, or by consent of all the parties interested; and though I know of 
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no case in point, I do not hesitate to pronounce that his acceptance, 
like that of an executor, must be entire.” 


The principle which we apply in this case is well established in the 
law of wills and the underlying reason for the rule exists as well with 
reference to testamentary trustees as it does in the case of beneficiaries 
or executors under a will. “One who elects to accept a benefit extended 
to him by a will is bound to give effect to all the provisions of the in- 
strument and perform the burdens imposed on him therein, including 
the renunciation of any inconsistent rights or claims.” 57 Am. Jur. 
1037. See also annotations in 82 A. L. R. 1510, 93 A. L. R. 1384 and 
49 L. R. A., N. S., 1073. 


In the case of Burns v. First National Bank of Joliet, 1922, 304 
Ill. 292, 186 N. E. 695, 696, it was said: “Whether the contract al- 
leged by the complainant was so proved is the subject of argument, 
but whether it was or not is of no importance. If the contract was 
made as alleged, and executed on the part of the complainant by per- 
formance, she could not ask its enforcement, because she elected to take 
under the will, and thereby ratified all its provisions . . . a beneficiary 
cannot accept that which is given by the will, and set up any right or 
claim, however legal or well founded it may have been, which would 
defeat or prevent a full operation of the will.” 


We hold that the services rendered by the appellant to her mother 
without a pre-existing contract or agreement for compensation to her 
for said services did not constitute a valuable consideration for the 
note and mortgage and that the appellant is estopped from maintain- 
ing the present action by virtue of her acts in probating the will, be- 
coming executrix thereunder, accepting the trusteeship of the testa- 
mentary trust established by the will as well as the benefits of said trust 
as life beneficiary thereof. 


Although we entertain a sympathetic attitude toward appellant 
because of her unfortunate infirmity, we do not believe that established 
law should be changed or disregarded in order to accommodate or 
satisfy the impellent influence of human emotions. 


We affirm the decree entered by the learned Chancellor upon the 
recommendation of the Master who made specific findings of fact which 
appear to be supported by competent, substantial evidence. 

Affirmed. 


THOMAS, SEBRING and ROBERTS, JJ., concur. 
ADAMS, C. J., dissents. 


TERRELL and CHAPMAN, JJ., dissent and adhere to former 
opinion. 
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Savings Bank Trusts 


Of interest to bankers and fiduciaries alike is the following 
article on so-called savings bank trusts, reprinted from 25 
New York University Law Review 626 with the permission of 
the editors. The author, Mr. William Giustiniani, discusses 


this problem, which has been before the courts many times in 
recent years, with particular reference to a new comprehensive 
statute recently enacted in New Jersey. 


Trusts — Recent SratutE — Savines Bank Trusts 1n New 
JeRsEY.—When A deposits money in a savings bank in his own name 
in trust for B with a view that at his death the balance in the account 
is to vest in B, the courts are faced with many problems: (1) whether 
or not a trust is intended by the deposit; (2) assuming that a trust is 
intended, whether it is an irrevocable trust or one with powers re- 
served ; and (3) whether or not the intended trust is invalid as a testa- 
mentary disposition in violation of the Statute of Wills. As to the 
answers to these questions, the various states are not in harmony, but 
the trend has been towards recognizing such trusts despite their testa- 
mentary nature. A new development which if adopted by other states 
may well end the uncertainty and discord that prevails is the recently 
enacted New Jersey amendment? which unlike the ambiguous and 
inadequate statutory provisions of other states is comprehensive and 
complete. 


Most of the law on savings bank trusts has emanated from New 
York.* The early cases* in New York held that such a deposit created 
an irrevocable trust but soon after in Mabie v. Bailey” the New York 


1 1 Scott, Trusts § 58.1-58.3 (1939); Bogert, Trusts § 24 (2d ed. 1942); Note, 
Savings Bank Trusts, 8 Temp. L. Q. 87 (1933). 

2 N. J. Rev. Stat. § 17:9A-216 (Supp. 1949). 

3 Directory of Mutual Savings Banks of the United States, issued by the Nat'l Assoc. 
of Mutual Savings Banks, notes that New York has 25% of the nation’s savings banks 
and that these account for about 50% of the deposits in the United States and about the 
same percentage of total depositors. 

4 Willis v. Smyth 91 N. Y. 297 (1883); Boone v. Citizen’s Savings Bank, 84 N. Y. 
83 (1881); Martin v. Funk, 75 N. Y. 134 (1878). 

5 95 N. Y. 206 (1884). The irrevocable view was departed from as the courts found 
that the device was used for other reasons than making a gift in trust; such as avoiding the 
deposit limit rule of N. Y. Banking Law § 237. (It is customary for the legislature to 
place a limit upon the amount which may be deposited in a savings bank under one name, 
and the New York limit is $7,500). See e.g., Parkman v. Suffolk Savings Bank, 151 Mass. 
218, 24 N. E. 43 (1890); Brabrook v. Boston Five Cents Savings Bank, 104 Mass. 228 
(1870) ; Thomas v. Newburgh Savings Bank, 73 Misc. 308, 180 N. Y. Supp. 810, aff’d, 147 
App. Div. 937, 182 N. Y. Supp. 1148 (2d Dep’t 1911). The trust form was also used to 
obtain higher rates of interest: Weber v. Weber, 9 Daly 211 (N. Y. 1880); and to keep 
secret the true ownership of the account for tax purposes and other reasons: Kosloskye v. 


NOTE—For similar matter see B. L. J. Digest §8462-464 
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Court of Appeals ruled that the deposit only presumptively created a 
trust and the ensuing cases® were even more strict in their interpreta- 
tion. These cases confused the New York law on savings bank trusts 
until the Court of Appeals in the now famous case of In re Totten’ 
enunciated the testative trust doctrine. ‘The essence of the doctrine 
is that the depositor can, without expressly reserving the power to 
revoke, draw out and use as much of the deposit as he might choose 
during his life and at his death the beneficiary can draw out the 
balance.2 The Totten case also reiterated the rule of the Mabie case 
that the form of the deposit alone would be enough to raise a pre- 
sumption of a trust. 


Shortly thereafter the holding of the Totten case was codified? by 
the New York legislature, and the American Law Institute also in- 
corporated the doctrine in the Restatement of Trusts.’° Similar 
statutes! have been enacted in most of the states. A majority of the 


Cis, 70 Cal. App. 2d 174, 160 P. 2d 565 (1945); Foschia v. Foschia, 158 Md. 69, 148 Atl. 
121 (1930); Robertson v. Parker, 287 Mass. 351, 191 N. E. 645 (1934); Walso v. Latterner, 
143 Minn. 364, 173 N. W. 711 (1919); Frank v. Heimann, 302 Mo. 334, 258 S. W. 1000 
(1924) (involves a checking account); Rambo v. Pile, 220 Pa. 235, 69 Atl. 807 (1908); 
Malley v. Malley, 69 R. I. 407, 34 A. 2d 761 (1943). 

6 Cunningham v. Davenport, 147 N. Y. 43, 41 N. E. 412 (1895); Beaver v. Beaver, 
117 N. Y. 421, 22 N. E. 940 (1889). These cases in effect removed the presumption stating 
that a mere deposit was not enough and that a trust would not be created unless there was 
an explicit declaration of a trust or circumstances that would indicate that a trust was 
intended. 

7179 N. Y. 112, 71 N. E. 748 (1904) (savings bank trusts since this leading case 
in New York have frequently been called Totten trusts and have become a convenient 
method of disposition without having to resort to testamentary formalities) . 

8 In re Totten, supra note 7 at 125-126, 71 N. E. at 752 (“A deposit by one person 
of his own money, in his own name as trustee for another, standing alone, does not establish 
an irrevocable trust during the lifetime of the depositor. It is a tentative trust merely, 
revocable at will, until the depositor dies or completes the gift in his lifetime by some 
unequivocal act or declaration, such as delivery of the passbook or notice to the beneficiary. 
In case the depositor dies before the beneficiary without revocation, or some decisive act 
or declaration or disaffirmance, the presumption arises that an absolute trust was created 
as ‘to the balance on hand at the death of the depositor.”) 

9 N. Y. Banking Law § 239 (2) (“When any deposit shall be made by any person 
in trust for another, and no other or further notice of the existence and terms of a legal 
and valid trust shall have been given in writing to the savings bank, in the event of the 
death of the trustee, the deposit, together with the dividends credited thereon, may be 
paid to the person for whom the deposit was made. . . .”); In re Henderson’s Estate, 198 
N. Y. Supp. 799 (Surr. Ct. 1923) (says that this statute embodies the rule laid down in 
In re Totten.) 

10 Restatement, Trusts § 58 (1935) (“Where a person makes a deposit in a savings 
account in a bank in his own name as trustee for another person intending to reserve a 
power to withdraw the whole or any part of the deposit at any time during his lifetime 
and to use as his own whatever he may withdraw, or otherwise to revoke the trust, the 
intended trust is enforceable by the beneficiary upon the death of the depositor as to any 
part remaining on deposit on his death if he has not revoked the trust.’’) 

11 Cal. Gen. Laws (Deering, 1944) Act 652, § 15a; Conn. Rev. Gen. Stat. § 5829 
(1949); D. C. Code § 26-204 (1940); Fla. Stat. Ann. § 653.17 (Supp. 1948); Ga. Code 
Ann. § 13-2043 (Supp. 1947); Hawaii Rev. Laws § 3408 (1925); Idaho Code Ann. tit. 26, 
§ 1011 (Supp. 1949); Ill. Stat. Ann. c. 16%, § 23 (Supp. 1949); Iowa Code Ann. § 532.4 
(1946); La. Gen. Stat. §647 (1932); Me. Rev. Stat. c. 57, § 22 (1980); Md. Code Gen. 
Laws art. 11, § 75 (1924); Mass. Ann. Laws c. 168, § 34 (Supp. 1949); Mich. Comp. 
Laws § 487.702 (Supp. 1948); Minn. Stat. Ann. § 48.30 (Supp. 1949); Mo. Rev. Stat. 
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courts of these states have differed from the New York interpretation, 
taking the position that the statutes are meant solely to protect the 
banks by permitting them to pay over the deposit to the beneficiary 
on the depositor’s death, but are not determinative of the rights of 
the claimants inter se.” 


As between the representatives of the depositor and the beneficiary, 
the majority of jurisdictions’*® hold that a presumption of trust arises 
which may be rebutted by contradictory acts or declarations of the 
depositor and that the beneficiary need have no notice of the trust.’ 
As already noted in New York’ the mere opening of an account is 
sufficient to raise the presumption, while most states’® have required 
that the depositor express his intent by additional words or acts. 
Other jurisdictions™’ have held that the opening of an account creates 
an irrevocable trust. It is to be noted that in all jurisdictions an 
unequivocal act or declaration on the part of the depositor, such as 


Ann. § 8070 (Supp. 1949); Mont. Rev. Codes Ann. § 5-529 (Supp. 1950); Nev. Comp. 
Laws § 742 (1929); N. J. Rev. Stat. § 17:9A-216 (Supp. 1949); N. M. Stat. Ann. § 50-1002 
(Supp. 1949); N. Y. Banking Law § 239 (2); N. C. Code § 220 (0) (Supp. 1949); N. D. 
Rev. Code § 7-0407 (1943); Ohio Gen. Code Ann. § 710-131 (Supp. 1949); Okla. Stat. 
Ann. tit. 6, § 118 (p) (Supp. 1949); Ore. Comp. Laws Ann. § 40-1003 (1947); Pa. Stat. 
tit. 7, § 819-904 (Supp. 1949); R. I. Gen. Laws (1938) c. 135, § 2; Tex. Stat. Ann. Civ. 
art. 342-710 (Supp. 1949); Utah Code Ann. § 7-7-15 (Supp. 1949); Vt. Stats. (1947) c. 
381, § 8778; Wash. Rev. Stat. Ann. § 3348 (Supp. 1949); W. Va. Code Ann. § 3205 
(1943); Wis. Stat. § 221.44 (1931); Wyo. Comp. Stat. Ann. 35-153 (Supp. 1949). 

12 Sherman v. Hibernia Savings & Loan Society, 129 Cal. App. 795, 20 P. 2d 138 
(1933) ; Thatcher v. Trenton Trust Co., 119 N. J. Eq. 408, 182 Atl. 912 (1916); 1 Scott, 
Trusts § 58.3 (1939); Restatement, Trusts § 58, comment d (1935). 

13 Kosloskye v. Cis, 70 Cal. App. 2d 174, 160 P. 2d 565 (1945); Evinger v. Mac- 
Dougall, 28 Cal. App. 2d 175, 82 P. 2d 194 (1938); Kuck v. Raferty, 117 Cal. App. 755, 
4 P. 2d 552 (1931); In re Seiler’s Estate 176 Cal. 771, 170 Pac. 1188 (1917); Crumlish v. 
Delaware Trust Co., 27 Del. Ch. 374, 38 A. 2d 463 (1944); Wilder v. Howard, 188 Ga. 
426, 4S. E. 2d 199 (1939); Bolton v. Bolton, 30 Ill. 473, 188 N. E. 158 (1923); In re 
Podhaysky’s Estate, 187 Iowa 742, 115 N. W. 590 (1908); Schanberger v. Tefel, 202 Ky. 9, 
258 S. W. 953 (1924); Bradford v. Eutaw Savings Bank, 186 Md. 127, 46 A. 2d 284 
(1946); Bollack v. Bollack, 169 Md. 407, 182 Atl. 317 (1935); Sturgis v. Citizen’s Nat'l 
Bank, 152 Md. 654, 187 Atl. 378 (1927); Coughlin v. Farmers & Mechanics Savings Bank, 
199 Minn. 102, 272 N. W. 166 (1937); Dyste v. Farmers & Mechanics Savings Bank, 179 
Minn. 430, 229 N. W. 865 (1930); Walso v. Latterner, 143 Minn. 364, 173 N. W. 711 
(1919); In re Shapley’s Trust, 353 Pa. 499, 46 A. 2d 277 (1946); in re Krewson’s Estate, 
154 Pa. Super. 509, 36 A. 2d 250 (1944); In re Scanlon’s Estate, 313 Pa. 424, 169 Atl. 106 
(1933) ; In re Pozzuto’s Estate, 124 Pa. Super. 93, 188 Atl. 209 (1936). 

14 Contra: Hogarth-Swann v. Steele, 294 Mass. 396, 2 N. E. 2d 446 (1936); Supple v. 
Suffolk Savings Bank, 198 Mass. 393, 84 N. E. 432 (1908). 

15 In re Totten, 179 N. Y. 112, 71 N. E. 748 (1904) (see note 10 supra); In re Ellis, 
178 Misc. 491, 34 N. Y. 2d 884 (Surr. Ct. 1942); In re Denison 157 Misc. 385, 284 N. Y. 
Supp. 705 (Surr. Ct. 1935); In re McCann, 155 Misc. 763, 281 N. Y. Supp. 445 (Surr. Ct. 
1935); In re Timko’s Estate, 150 Misc. 701, 270 N. Y. Supp. 323 (Surr. Ct. 1934); 
Mahnken v. Seybolt, 143 Misc. 874, 257 N. Y. Supp. 622 (Surr. Ct. 1932); In re Schiffer’s 
Estate, 142 Misc. 548, 254 N. Y. Supp. 871 (Surr. Ct. 1931); In re Kine’s Estate, 139 Misc. 
273, 248 N. Y. Supp. 677 (Surr. Ct. 1931). 

16 Cazallis v. Ingraham, 119 Me. 240, 110 Atl. 359 (1920). 

17 See note 18 supra (in some of the cases cited it is not clear whether the mere 
form of the deposit is sufficient to indicate an intent to create a trust as in many of the 
cases there was some additional indication of the depositor’s intention. Most of the recent 
cases cite the Restatement of Trusts, § 58 (1935), and on this basis it would appear that 
the form of the deposit alone would suffice in these cases). 
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an express statement of his intent to the beneficiary or a third person 


otherwise than at the time of creating the deposit,’® or a signing of 


an instrument,)® or a delivery of the bank book to the beneficiary,” 
will create an irrevocable trust. A decreasing minority has held** 
that because of the retention of complete control by the depositor 
during his life no trust arises until death and thus the trust is invalid 
because it is a testamentary disposition in violation of the Statute 
of Wills. 

New York has held that tentative trusts are not testamentary 
dispositions” notwithstanding the fact that the surviving spouse has 
the right of including such deposit in the decedent depositor’s estate 
in determining her distributive share,”* despite the constant use of 
language by its courts to the effect that these trusts arise at death,”* 
and although for tax purposes they are treated as testamentary 
transfer.> Several authorities*® have justified the New York theory, 


18 Booth v. Oakland Bank of Savings, 122 Cal. 19, 54 Pac. 370 (1898); Littig v. 
Vestry of Mt. Calvary Church, 101 Md. 494, 61 Atl. 635 (1905); Bath Savings Inst. v. 
Hathorn, 88 Me. 122. 33 Atl. 836 (1895); Robinson v. Appleby, 173 N. Y. 626, 66 N. E. 
1115 (1903); Martin v. Martin, 166 N. Y. 611, 59 N. E. 1126 (1901); In re Pierce, 132 
App. Div. 465, 116 N. Y. Supp. 816 (Surr. Ct. 1909). 

19 In re Helfrich’s Estate, 143 F. 2d 43 (7th Cir. 1944); Marshall v. Franklin’s 
Society, 131 Misc. 611, 228 N. Y. Supp. 270 (1st Dep’t 1928). 

20 Emanuelson v. Delle, 8 Conn. Supp. 180 (1940); Harrington v. Donlin, 312 Mass. 
577, 45 N. E. 2d 953 (1942); Hickey v. Kahl, 129 N. J. Eq. 233, 19 A. 2d 33 (1941); 
Imperatrice v. Imperatrice, 298 N. Y. 549, 81 N. E. 2d 95 (1948); In re Farrell, 298 N. Y. 
129, 81 N. E. 2d 51(1948); In re McGary’s Estate, 355 Pa. 232, 40 A. 2d 350 (1946); 
Gobeille v. Allison, 30 R. I. 525, 76 Atl. 354 (1910). But cf. Greeley v. Flynn, 310 Mass. 
23, 36 N. E. 2d 394 (1941); Johnson v. Savings Investment & Trust Co., 110 N. J. Eq. 
466, 160 Atl. 8371 (1932); Matthews v. B’klyn Savings Bank, 208 N. Y. 508, 102 N. E. 520 
(1913); In re Bowen, 156 Misc. 435, 282 N. Y. Supp. 290 (Surr. Ct. 1935); In re 
Slobiansky, 152 Misc. 232, 273 N. Y. Supp. 869 (Surr. Ct. 1934); In re Bearinger’s Estate, 
336 Pa. 253, 9 A. 2d 342 (1939) (these cases state that it can be shown that the delivery 
of the passbook to the beneficiary was qualified) . 

21 Springvale Nat’l. Bank v. Ward, 122 Me. 227, 119 Atl. 529 (1923); Mulloy v. 
Charlestown Five Cents Savings Bank, 285 Mass. 101, 188 N. E. 608 (1984); Bartlett v. 
Remington, 59 N. H. 364 (1879); Cutts v. Najdrowski, 121 N. J. Eq. 546, 191 Atl. 867 
(1937); Johnson v. Savings Investment & Trust Co., 110 N. J. Eq. 466, 160 Atl. $71 
(1932); Nicklas v. Parker, 69 N. J. Eq. 743, 61 Atl. 267 (1905); Blackstone Canal Nat'l. 
Bank v. Oast, 45 R. I. 218, 121 Atl. 223 (1923). 

22 See note 15 supra. 

23 Krause v. Krause, 285 N. Y. 27, 32 N. E. 2d 779 (1941); Steixner v. Bowery 
Savings Bank, 86 N. Y. S. 2d 747 (Supp. Ct. 1949). 

24 In re Reich, 146 Misc. 616, 628, 262 N. Y. Supp. 623, 630 (Surr. Ct. 1933) (“... 
in degree equal to a will . . .”); Beakes Dairy Co. v. Berns, 128 App. Div. 137, 138, 112 
N. Y. Supp. 529, 530 (2d Dep’t 1908) (the gift is completed only at the instant of death) ; 
In re United States Trust Co., 117 App. Div. 178, 180, 102 N. Y. Supp. 271, 272 (lst 
Dep’t 1907) (“... the trust in the first place, is described as a ‘tentative trust,’ by which 
we understand a suggested or proposed trust, not completed or consummated .. .” 
accord, In re Slobiansky, 152 Misc. 232, 273 N. Y. Supp. 869 (Surr. Ct. 1934); In re 
yan Misc. 277, 271 N. Y. Supp. 457 mm Ct. 1934); Note, 36 Mich. L. Rev. 496 

1938 

25 Int. Rev. Code § 811 (c); N. Y. Tax Law § 249-r (4); N. Y. Tax Law § 220 (5); 
In re Kierman’s Estate, 134 Mise. 868, 237 N. Y. Supp. 290 (Surr. Ct. 1929); cf. Corliss v. 
Bowers, 281 U. S. 8376 (1930); Note, 43 Harv. L. Rev. 521, 543, n. 58 (1980) . 


26 1 Scorr, Trusts § 58.5 (1939); Note, 87 U. or Pa. L. Rev. 847 (1939). 
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reasoning that a Totten trust is an immediate disposition subject to 
revocation, and not a disposition dependent on the death of the de- 
positor as a condition precedent to its completion. This view finds 
support in New York in the cases where the depositor has become 
insane and the guardian has tried to revoke the trust,”’ and where 
the beneficiary has been permitted to recover funds withdrawn by the 
deceased depositor by virtue of the fraud or duress of a third person.” 


Until recently in New Jersey,?® Pennsylvania,” California®’ and 
several other states,*? it was not clear what the effect of the afore- 
mentioned statutes was as the decisions within these separate states 
were not in accord. However, by its recent amendment* it would 
appear that the New Jersey legislature has finally clarified its position 


27 Ganley v. Lincoln Savings Bank, 257 App. Div. 509, 18 N. Y. S. 2d 571 (2d 
Dep’t 1939) ; in re Palyo, 187 Misc. 884, 62 N. Y. S. 2d 394 (Surr. Ct. 1946); In re Gross, 
62 N. Y. S. 392 (Surr. Ct. 1946); Brooklyn Trust Co. v. Smart, 161 Misc. 857, 293 N. Y. 
Supp. 823 (1st Dep’t 1937); In re Rasmussen’s Estate, 147 Misc. 564, 264 N. Y. Supp. 
231 (Surr. Ct. 1933) (the language of these cases indicates that the trust arises prior to 
the death of the depositor) . 

28 Silk v. Silk, 162 Misc. 773, 295 N. Y. Supp. 517 (1937). 

29 The early cases in New Jersey prior to any statutory provisions held that Totten 
trusts were invalid. See Nicklas v. Parker, 69 N. J. Eq. 743, 61 Atl. 267 (1905). In 1932 
New Jersey enacted a statute similar to the New York statute on savings bank trusts and 
redrafted it a few years later, N. J. Rev. Stat. § 17:9-4 (1937), which provided that when- 
ever any deposit shall be made by any person in trust for another, and no other notice 
shall have been given in writing to the bank, in the event of the death of the trustee 
the deposit shall be paid to the beneficiary and the legal representative of the trustee shall 
not be entitled to the funds. In two decisions, Thatcher v. Trenton Trust Co., 119 N. J. 
Eq. 408, 182 Atl. 912 (1936) and Travers v. Reid, 119 N. J. Eq. 416, 182 Atl. 908 (1936), 
it was held the statute was meant to protect the bank only and did not entitle the bene- 
ficiary to the deposit. Shortly afterwards a federal court interpreted the statute and 
reached a different conclusion. However, the Supreme Court of the United States held 
that under the rule of Erie v. Tompkins, 304 U. S. 64 (1938) the federal courts were 
bound to follow the interpretation of the New Jersey courts. See, Fidelity Union Trust 
Co. v. Field, 311 U. S. 169 (1940) (see Corbin, The Laws of the Several States, 50 YALE 
L. J. 762 (1941) ). Thereafter, in Hickey v. Kahl, 129 N. J. Eq. 233, 19 A. 2d 33 (1941), 
the court held that the statute did entitle the beneficiary to the deposit and the same 
result was reached in Abruzzese v. Oestrich, 188 N. J. Eq. 33, 47 A. 2d 883 (1946). How- 
ever, in Wolf v. Wolf, 186 N. J. Eq. 403, 42 A. 2d 300 (1945), the court refused to com- 
mit itself on whether the form of the trust was sufficient to create a valid trust and in 
Bendix v. Hudson Nat'l Bank, 142 N. J. Eq. 487, 59 A. 2d 253 (1948), the court indi- 
cated that if the depositor retained dominion over the deposit, it would violate the Statute 
of Wills to permit the beneficiary to recover the deposit on the death of the depositor. In 
order to clarify matters the legislature repealed the provision cited above (N. J. Rev. 
Stat. § 17:9-4) by the Banxine Act § 216 (1948), (N. J. Rev. Srav. § 17:9A-216). 
The language now is quite different and there is no doubt that its design now is to do 
more than protect the banking institutions. 

30 In re Shapley’s Trust, 353 Pa. 499, 46 A. 2d 227 (1946); In re Krewson’s Estate, 
154 Pa. Super. 509, 36 A. 2d 250 (1944) (these cases seem to make clear that Pennsyl- 
vania has adopted the tentative trust doctrine). As to period of uncertainty see Notes, 
87 U. or Pa. L. Rev. 847 (1939), 85 U. of Pa. L. Rev. 646 (1937), 82 U. or Pa. L. Rev. 
413 (1934). 

31 Evinger v. MacDougall, 28 Cal. App. 2d 175, 82 P. 2d 194 (1988); Kuck v. 
Raferty, 117 Cal. App. 755, 4 P. 2d 552 (1931). Contra: Sherman v. Herbernia Savings 
Society, 129 Cal. App. Supp. 795, 20 P. 2d 188 (1933). 

82 See note 11 supra. 


33 See note 2 supra. 
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by enacting a modified version of the tentative trust as it exists in 
New York. 

In the first subsection of the amendment, the New Jersey legis- 
lature has provided the following: 

A—A banking institution may accept demand or time de- 
posits in the name of an individual depositor as trustee or in trust 
for a named beneficiary. The depositor, by making such de- 
posits, shall conclusively be presumed to intend to declare and 
create a trust of such deposits and of any credits of interest, for 
the beneficiary, with the depositor as trustee, upon the following 
terms: 

(1) the trust shall be revocable by the trustee at will, during 
the life of the beneficiary, but only by and to the extent of with- 
drawals by the trustee of funds of the trust during the trustee’s 
life, as to which withdrawals no notice to or consent of the bene- 
ficiary shall be required; 

(2) if the trustee survives the beneficiary, the beneficiary’s 
death shall terminate the trust and the funds then to the credit 
of the trust and any credits of interest shall be subject to with- 
drawal by the trustee, without notice to or consent of the execu- 
tor, administrator or next of kin of the deceased beneficiary ; 

(3) if the beneficiary survives the trustee, the trustee’s death 
shall terminate the trust and any funds then to the credit of the 
trust and any interest credits shall vest indefeasibly in the bene- 
ficiary, notwithstanding any one or more of the following, viz.: 
declarations by the trustee as to his intention in declaring, 
creating and maintaining the trust or as to the terms of the trust 
or other evidence contrary to the trustee’s conclusively presumed 
intention, retention of control by the trustee over the evidence 
of and the funds of the trust, personal use by the trustee of funds 
of the trust, lack of notice by the trustee to the beneficiary as to 
the creation and maintenance of the trust, any attempted testa- 
mentary disposition by the trustee of funds of the trust, or any 
other attempted disposition by the trustee of funds of the trust 
by gift, assignment, pledge or otherwise; 

(4) if the beneficiary survives the trustee and is_ eighteen 
years of age or over but is not of legal age under the laws of the 
State at the death of the trustee, payment by the banking in- 
stitution to the beneficiary or upon his order, of the funds to the 
credit of the trust at the death of the trustee and any credits of 
interest, shall be valid notwithstanding the beneficiary’s lack of 
legal age; 

(5) if the beneficiary survives the trustee and is under 
eighteen years of age at the trustee’s death, the banking institu- 
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tion may pay the funds to the credit of the trust and any credits 
of interest 
(a) to the beneficiary or upon his order when or after he 
becomes eighteen years of age, or 
(b) to the legal guardian of the beneficiary, whenever 
appointed, or 


(c) if a certificate of appointment of a legal guardian 
is not filed with the banking institution, to a person author- 
ized to receive such moneys pursuant to section 3:7-29 of the 
Revised Statutes; 


(6) if the trustee survives the beneficiary and if any funds 
remain to the credit of the trustee at the death of the trustee, 
such funds and any credits of interest shall be paid by the bank- 
ing institution to the trustee’s executor or administrator or to 
any other person authorized by statute to receive such funds with- 
out administration as a spouse or next of kin of the trustee, with- 
out notice to or consent of the executor, administrator or next of 
kin of the deceased beneficiary. 

This subsection as well as the others that follow for the most part 
are patterned along the lines of the prevailing New York law but 
several variances exist. According to the language of the amend- 
ment the mere opening of an account is sufficient to constitute a 
conclusive presumption that a trust was intended, while New York, 
it will be remembered, says that the form of the trust merely creates 
a rebuttable presumption.** The power of revocation is limited by 
the New Jersey amendment to the extent of withdrawals by the de- 
positor and to the case where the beneficiary predeceases the de- 
positor. New York also provides that the depositor without any 
express reservation of power to revoke and without notice or consent 
of the beneficiary may withdraw funds and pro tanto revoke.* 
Similarly to the New Jersey provision, if the depositor survives the 
beneficiary the trust is revoked.*® However, in New York the power 
of revocation extends beyond these and includes some of the very 
things which the New Jersey amendment has expressly stated will 
not result in revocation, such as declarations by the trustee as to his 
intention in creating the trust or other evidence contrary to the 
trustee’s presumed intention,*” testamentary disposition by the trustee 


34 See note 15 supra. 

35 In re Slobiansky, 152 Misc. 232, 273 N. Y. Supp. 869 (Surr. Ct. 1934). 

36 Morris v. Sheehan, 234 N. Y. 366, 188 N. E. 28 (1922); In re Weinberg, 162 Misc. 
867, 296 N. Y. Supp. 7 (Surr. Ct. 1987); In re Vaughan, 145 Misc. 382, 260 N. Y. Supp. 
197 (Surr. Ct. 1932); In re Collins, 189 Misc. 167, 249 N. Y. Supp. 291 (Surr. Ct. 1931). 

37 McKeever v. Empire Trust Co., 270 N. Y. Supp. 494 (1st Dep’t 1934); Rush v. 
South Brooklyn Savings Bank, 65 Misc. 66, 119 N. Y. Supp. 726 (2d Dep’t 1909). 
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of the funds of the trust,®* or any other attempted disposition by the 
trustee of the funds by gift, assignment, pledge or otherwise.*® The 
New York decisions*® are in accord with the other provisions of the 
New Jersey amendment which will not cause revocation of the trust. 


It is to be noted that in actuality there are two significant de- 
partures from the tentative doctrine as it exists in New York; one 
being that from the moment that the account is created a trust arises 
conclusively in favor of the beneficiary; and the other being the re- 
stricted nature of the depositor’s power of revocation. These differ- 
ences suggest that a savings bank trust in New Jersey is in reality 
another type of revocable trust. 

The next subsection states that: 

B—A banking institution which makes any payment pur- 
suant to subsection A shall, to the extent of such payment, be 
released from all claims of the trustee, the beneficiary, their legal 
representatives, and all persons claiming under or through them. 

This subsection provides for the bank’s protection and is analogous 
to the New York statute*’ and those statutes*? previously referred 
to which most of the states have adopted. 


In subsection C the statute purports to incorporate the estab- 
lished: New York rule** that a savings bank trust cannot operate to 
defeat the right of depositor’s creditors, in that it provides: 


C—Nothing in subsection A shall validate any trust created 
by a trustee in fraud of his creditors; but the banking institution 
shall have no liability to any creditor of the trustee for any with- 
drawal, pursuant to subsection A, of the funds to the credit of 
the trust, prior to receipt by the banking institution of an order 
of a court of competent jurisdiction restraining the banking in- 
stitution from permitting withdrawal of funds to the credit of 
the trust. 


In New York the rights of creditors are liberally construed in 
that the interest of the settlor-depositor can be reached by sub- 
sequent creditors as well as by those who were creditors at the time 
of the creation of the deposit, and it is immaterial that the settlor- 


38 In re Brennan, 59 N. Y. S. 2d 182 (Surr Ct. 1946): In re Shelley, 50 N. Y.S. 2d 
570 (Surr. Ct. 1944); In re Schrier, 147 Misc. 539, 263 N. Y. Supp. 539 (Surr. Ct. 1938); 
In re Mannix, 147 Mise. 479, 264 N. Y. Supp. 24 (Surr. Ct. 1933). 


39 See note 8 supra. 

40 See note 15 supra. 

41 N. Y. Banxine Law § 289 (2). 

42 See note 11 supra. 

43 In re Palyo, 187 Misc. 884, 62 N. Y. S. 2d 394 (Sup. Ct. 1946); In re Wandle, 
62 N. Y. S. 2d 292 (Sup. Ct. 1944); In re Sanchez, 58 N. Y. S. 2d 280 (Surr. Ct. 1945); 
In re Weinberg, 162 Misc. 867, 296 N. Y. Supp. 7 (Surr. Ct. 1937); Beakes Dairy Co. v. 
Berns, 189 App. Div. 738, 124 N. Y. Supp. 865 (2d Dep’t 1910). 
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depositor had no intention to defraud his creditors.** In addition to 
the right of the creditors of the insolvent depositor it is also well- 
settled that the deposit can be reached for the payment of funeral 
expenses*® and other administrative expenses of the depositor’s 
estate.*® Another recent innovation in New York** has been to allow 
the surviving spouse to apply the deposit in determining her 
distributive share in the depositor’s estate, the courts reasoning 
that such a trust is illusory as to the surviving spouse.** On the 
other hand, except for the provision as to defrauded creditors 
being able to reach the deposit the New Jersey statute is silent, 
and due to its completeness in other respects it would appear 
that in the absence of any reference to a surviving spouse and to 
administrative expenses that such claims will not be recognized. It 
may well be that the courts will interpret the term “in fraud of his 
creditors” to include the same creditors who are protected by the 
New York courts and there are New Jersey decisions*® to support 
this premise. However, if as presupposed the New Jersey legislature 
intends to create a revocable trust rather than a tentative trust it 
would seem that fraud would have to be proved. Though there is 
some uncertainty as to whether or not a power to revoke a trust 
is subject to the rights of creditors as a beneficial power of appoint- 
ment would be,®° the weight of authority” appears to be that in the 


44 Ibid. 

45 In re Reich, 146 Misc. 616, 262 N. Y. Supp. 623 (Surr. Ct. 1933). 

46 In re Matthews, 175 Misc. 524, 24 N. Y. S. 2d 249 (Surr. Ct. 1940); In ra 
Greniewich, 243 App. Div. 811, 278 N. Y. Supp. 279 (2d Dep’t 1935); In re Reich, 146 
Misc. 616, 262 N. Y. Supp. 623 (Surr. Ct. 1933). 


47 Prior to this the New York courts held that the deposit was free from any claim 
of the surviving spouse. See, In re Schurer, 157 Misc. 573, 289 N. Y. Supp. 818 (Surr. Ct. 
1935); In re McCann, 155 Misc. 768, 281 N. Y. Supp. 445 (Surr. Ct. 1935); In re Clark, 
149 Misc. 374, 268 N. Y. Supp. 253 (Surr. Ct. 1933); In re Yarme, 148 Misc. 457, 266 
N. Y. Supp. 93 (Surr. Ct. 1933). 

48 See note 23 supra. 

49 Abruzzese v. Oestrich, 188 N. J. Eq. 33, 47 A. 2d 888 (1946); Passaic National 
- Bank & Trust Co. v. Taub, 187 N. J. Eq. 544, 45 A. 2d 679 (1946); Wolf v. Wolf, 136 
N. J. Eq. 403, 42 A 2d 300 (1945). 

50 ResTATEMENT, Property, ExpLtanatory Notes §.318, comment 1 (Tent. Draft 
No. 4, 1933) provides that a power of revocation is excluded from a power of appoint- 
ment though recognizing fact that they are similar, differing only in that the possessor 
of the former can only exercise the power in favor of himself and stating the reason for 
distinguishing them is due to the common law conception that powers are authority and 
not property and thus not subject to creditors; RestatEMENT, Property, EXPLANATORY 
Notes (Tent. Draft No. 4, 1933) states in § 327 that where there is an unexercised general 
power of appointment the rule is that creditors cannot subject the fund to payment of 
their claims; § 328 provides that where a settlor reserves in himself an estate for life 
and a general power of appointment over the remainder he has in effect retained all 
the substantial incidents of ownership and it would be against public policy to allow him 
by this formal change to prevent creditors from reaching the property. 

51 3 Scorr, Trusts § 330.12 (1939); Restatement, Trusts § 330, comment of 
(1935) Provides that in absence of fraud one cannot compel settlor to exercise power of 
revocation. 
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absence of a statute’? otherwise providing, where a settlor has a 
power of revocation and fails to exercise it, his creditors cannot compel 
him to do so nor can they reach the trust property upon his refusal 
to revoke. The reason given for distinguishing between a tentative 
trust and a revocable trust is that in the former the depositor retains 
such complete control that the courts hold the deposit should be 
treated as his own, at least as far as the depositor’s creditors are 
concerned, whereas in the ordinary revocable trust the settlor’s con- 
trol is more limited. 


It may likewise be argued that the courts will protect the rights 
of a surviving spouse on the grounds that it is against the policy of 
the New Jersey statute™ to allow the decedent-depositor to have the 
advantage of entire ownership over the savings bank trust as long as 
he lives and yet be allowed to deprive the surviving spouse of her dis- 
tributive share. There are decisions confirming this view in New Jer- 
sey®* which cite language similar to that stated in Newman v. Dore,” 
a leading New York case, to the effect that such a disposition is illu- 
sory as to the surviving spouse. 


In terminating this brief speculation on the possible results that 
may be reached, it should be noted that the determining factor may 
be whether the courts treat the statute as creating a revocable trust 
or a tentative trust. If the new Jersey courts decide upon the latter, 
it is more than likely that the rights of the surviving spouse and other 
provisions of the New York tentative trust doctrine not alluded to by 
the statute will be incorporated by judicial interpretation. On the 
other hand if as it has been submitted the statute is meant to treat a 
savings bank trust on a par with a revocable trust, the omission of 


52 52 Sratr. 879, 11 U. S. C. § 110a (8) (1988) (National Bankruptcy Act § 70a 
(3) ) provides that a trustee in bankruptcy may reach trust property where the bank- 
rupt has a power to revocation; N. Y. Reat Prop. Law § 164 provides that a beneficial 
power, and the interest of every person entitled to compel the execution of a trust 
power, shall pass, respectively, to a trustee or committee of the estate of the person in 
whom the power or interest is vested, or an assignee for the benefit of creditors; N. Y. 
Reat Prop. Law § 145 provides when the grantor in a conveyance reserves to himself 
for his own benefit the absolute power to revoke, he is deemed the absolute owner of the 
fee as against purchasers from him and his creditors. 


53 N. J. Rev. Srar. § 3:37-1 (Supp. 1949) provides that the widow, of a person 
dying intestate or otherwise, shall have her right of power of that part of the real estate 
which her husband was seized of at any time during coverture unless she releases such 
inchoate right by deed duly executed. 


54 Telis v. Telis, 182 N. J. Eq. 25, 26 A. 2d 249 (1942); Class v. Strack, 85 N. J. 
Eq. 319, 96 Atl. 405 (1915). 


55 275 N. Y. 371, 9 N. E. 2d 966 (1937). This is one of the leading cases dealing 
with the problem of the rights of a surviving spouse as against a revocable trust. The 
court stated that the wife has a mere expectancy which was contingent upon the prop- 
erty remaining part of the estate and which could be defeated by a transfer which was 
real as opposed to a transfer which proved to be illusory. The test to be used to deter- 
mine the validity of the conveyance was not clearly set out by the court but it indicated 
that consideration was to be given to the substance of the conveyance rather than its form. 
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these matters by the New Jersey statute will probably be construed 
as denial of such rights. Until these matters are litigated in the New 
Jersey courts, one can only conjecture at the result. 


The last two subsections of the amendment provide: 


D—Subsection A of this section shall not apply to funds de- 
posited by a trustee acting under a will, other fiduciary instru- 
ment, court order or decree. 

E—Funds heretofore or hereafter deposited to the credit of 
an account opened prior to the effective date of this act in the 
name of an individual depositor as trustee or in trust for a 
named beneficiary shall be subject to the law in effect on the date 
when such account was opened. 


Subsection D is self-explanatory and the concluding section merely 
provides that the amendment has no retroactive effect. 


It is obvious from the above discussion that there are unexplained 
theoretical objections to the tentative trust doctrine. There is with- 
out doubt a great deal of truth in saying that it is an anomalous 
fiction®® evolved by the courts, but it has a practical justification in 
that it enables persons of moderate means to dispose of small sums 
without testamentary formalities. Desirability of the doctrine both 
socially and economically and the fact that banks have favored it has 
led to legislation,” but no statute as comprehensive and complete as 
the New Jersey amendment has heretofore been attempted. To date, 
there has been no decision interpreting the new amendment, but in 
view of the addition of such elaborate provisions to the prior statute, 
it can be said that New Jersey has adopted a restricted form of tenta- 
tive trust closely analogous to a revocable trust. 


In New York and other jurisdictions the legislatures have made 
general provisions as to the validity of such trusts and have relied on 
the courts to supply the detailed matter which has led to confusion 
and vacillation in the cases. It is submitted that a general recognition 
of the New Jersey amendment and its subsequent enactment in other 
states would result in the elimination of the criticism that the tenta- 
tive trust is judicial legislation and would make more certain the law 
on savings bank trusts. 


56 Larremore, Judicial Legislation in New York, 14 Yate L. J. 312 (1905) . 
57 See notes 9, 11 supra. 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Liability of Qualified Endorser Where Maker 


Incompetent 





Gramatan National Bank & Trust Co. v. Lavine, Municipal Court of Syracuse, 
99 N. Y. Supp. (2d) 868 





Endorser without recourse held liable to holder where maker was 
incompetent. Although few qualified endorsers are aware of their 
liabilities the N. I. L. is clear on the matter. 

Section 65: Every person negotiating an instrument by delivery 
or by a qualified indorsement, warrants: 

(1) That the instrument is genuine and in all respects what it 

purports to be. 

(2) That he has a good title to it. 

(3) That all prior parties had capacity to contract. 


(4) That he has no knowledge of a fact which would impair 
the validity of the instrument or render it valueless. . . ; 


ABELSON, J.—This is a motion brought by the plaintiff for sum- 
mary judgment pursuant to Section 113 of the Rules of Civil Practice. 

The action was brought by the plaintiff to recover on a note made 
and executed by one Harrison W. Lashuay to the defendants Raymond 
Lavine and Abraham Swartz, who transferred it to the plaintiff, The 
Gramatan National Bank and Trust Company of Bronxville, “without 
recourse” and with the following endorsement: “Except that the under- 
signed endorser warrants that the undersigned has furnished and in- 
stalled all articles and materials and has fully completed all work 
which constitutes the consideration for which this note was executed 
and delivered by the maker.” 

Plaintiff alleges that there is now due and unpaid on said note the 
sum of $784.67 with interest, payment of which has been duly demanded 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §703 
45 
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and no part of which has been paid. Plaintiff further alleges at the 
time of the execution and delivery of the note, the maker Harrison W. 
Lashuay did not have capacity to contract, he being an incompetent 
person and having been adjudged incompetent prior to the making 
of said note by a court of competent jurisdiction. 

Plaintiff further claims by reason of the terms and conditions of said 
note there is due an additional $117.69, no part of which has been paid. 


The answer interposed by the defendants admits the making of the 
note, its transfer to the plaintiff and practically alleges a general denial 
as to all other allegations in the complaint. It is also conceded in the 
moving papers that the plaintiff is a bona fide holder in due course with- 
out notice of any defect or infirmity in the note. 

It is, claimed by the defendants that the consideration of the note, 
repairs and services performed in making said repairs, constituted 
“necessaries” and that being the case the maker of the note although 
being an incompetent person, is liable. The defendants further claim 
that the note was endorsed by the defendants “without recourse” ex- 
cept that the job for which it was given had been completed and that 
the materials were furnished. 


The defendants further claim that at the time of the endorsement 
of the note the defendants made the claim that there was to be no war- 
ranty on their part of any kind or nature except as provided in the pro- 
vision contained in the endorsement. 

It further appears that the plaintiff and defendants agreed that before 
the contract was entered into with Lashuay a credit inquiry of Lashuay 
was to be made and that if the plaintiff accepted the credit it was to 
notify defendants thereof and that thereafter the defendants were to 
do the work, accept the note and negotiate it to the plaintiff “without 
recourse.” 

In regard to the claim that the services and materials furnished 
were “necessaries,” it is not necessary to go into that question for 
the reason that the note in question was endorsed “without recourse” 
and was executed by Lashuay when he was an incompetent. Section 
115 of the Negotiable Instruments Law reads as follows: 


“Every person negotiating an instrument by delivery or by a qualified 
indorsement, warrants: 


“3. That all prior parties had capacity to contract.” 


In other words, there is an implied warranty that the maker of the 
note had capacity to contract. It appears that the maker of the note 
at the time the note was made and delivered to the defendants was an 
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incompetent person, having been adjudged so by a court of competent 
jurisdiction and at the time there was a committee appointed for him. 
Under the law he was not capable of making a valid contract or note. 

In the case of Carter v. Beckwith, 128 N. Y. 312, at page 316, 28 N. E. 
582, Judge Andrews stated as follows: “The law is well settled that a 
lunatic whose lunacy has been judicially determined, and for whom a 
committee has been appointed, is incapable of entering into any con- 
tract, and that any contract which he may assume to make while in that 
situation is absolutely void.” : 

The courts have repeatedly held that where a maker did not have 
capacity to contract, that an endorser “without recourse” is liable. 
Gabay v. Doane, 66 App. Div. 507, 73 N. Y. S. 381; Littauer v. Goldman, 
72 N. Y. 506, 28 Am. Rep. 171; Binswanger v. Hewitt, 79 Misc. 425, 
140 N. Y. S. 143. 

As to the contention of the defendants that there was an oral agree- 
ment at the time the note was delivered to the plaintiff, even if such 
an oral agreement was made, no evidence of that fact could be given 
because it would vary or contradict the terms of a written instrument, 
there being no claim of fraud or misrepresentation. The defendants 
have not set forth or pleaded the alleged agreement in their answer. 

As to the credit report it appears that it was taken merely for the 
purpose of ascertaining the financial condition of Lashuay and did not 
reveal the incompetency of Lashuay and therefore could not affect 
the legal rights of the parties to the action. 

Plaintiff's motion for summary judgment is hereby granted. 





Bank Lacked Standing to Challenge Validity of 
Chartered Federal Savings and Loan Association 





North Arlington National Bank v. Kearny Federal Savings & Loan 
Association, U. S. District Court, New Jersey, 92 F. Supp. 481 





Competition of a federal savings and loan association with plaintiff 
bank did not give bank standing to challenge the validity under 
federal law of the existence and charter of the loan association. 


FAKE, Chief Judge—This suit was instituted in the State Court 
under the New Jersey Declaratory Judgments Act, N. J. S. A. 2:26-66 
et seq., and removed to this court upon the assertion that the complaint 
is founded on a claim or right arising under the Constitution and laws 
of the United States. That it does so arise will be noted from what follows. 

The complaint discloses that the gravamen of the action lies in the 
allegation that the Home Loan Bank Board, functioning under the 
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Home Owners’ Loan Act of 1933, 12 U.S. C. A. § 1461 et seq., unlaw- 
fully issued to the defendant loan association an authority to open a 
branch office near the plaintiff's banking house. The existence and 
operation of this branch office, within a few doors of plaintiff's place 
of business, is alleged to constitute unlawful competition. 

Before an action may be maintained under the New Jersey Declara- 
tory Judgment Act, above cited, a justiciable issue must be shown to 
exist. Empire Trust Co. v. Board of Commerce and Navigation 124 
N. J. L. 406, 11 A. 2d 752, at page 754. 

The plaintiff here does not, nor can it claim, an exclusive right to 
transact business in a given territory. It is not protected by law against 
any and all competition. The specific thing it complains of here, as 
above stated, is the existing branch office of defendant loan association 
functioning with the express approval of the Home Loan Bank Board. 
The branch is, in effect, an integral part of defendant’s home office. 
Any attack therefore made upon the validity of the existence of the 
branch is, in effect, also an attack upon the charter of the loan asso- 
ciation as thus extended. This being so, no competitor can attack it as 
beyond the scope of federal authority. Such action is reserved to the 
government in an action analogous to a quo warranto proceeding, or 
perhaps an attack may be made by a party having an interest in the 
loan association, on the ground of ultra vires. The reasoning on these 
points is found in Alabama Power Co. v. Ickes, 302 U. S. 464, with 
special reference to pages 479 to 485, 58 S. Ct. 300, 82 L. Ed. 374, 
wherein that court points out that the plaintiff therein could not sustain 
its action. A reading of that opinion explains the approach here. 

My conclusion is that the complaint herein fails to disclose a claim 
upon which relief can be granted by this court. 





Endorsers Discharged by Incompetency of Maker 





Mutual Bank & Trust Co. v. Stout, St. Louis Court of Appeals, 231 S. W. 
Rep. (2d) 274 





Where note executed by minor was avoided by her, persons sign- 
ing as accommodation endorsers were also discharged. 


John K. Lord, Jr., St. Louis, for appellant. 
Champ C. Stonebraker, St. Louis, for respondents. 


HUGHES, J.—This is a suit for $730, together with interest and 
attorney’s fee, the alleged balance due on a promissory note for the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §49 
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principal amount of $1,600.80, dated January 18, 1947, payable to plain- 
tiff, and signed by Norma Jean Stout, Leota Melvin and Claude Melvin. 


The petition is in conventional form. The separate answer of Norma 
Jean Stout is that she was a minor; that the note was obtained by fraud, 
duress, misrepresentation, and coercion on the part of plaintiff, and that 
she had repudiated the note or any obligation therein; and that there 
was no consideration for the note. The answer of Leota and Claude 
Melvin plead that the note was obtained by misrepresentation, fraud, 
duress, and coercion on the part of plaintiff; that they were accommoda- 
tion endorsers and the note was wholly without consideration and that 
they owed plaintiff nothing. 


The evidence disclosed that Guy B. Stout, husband of Norma Jean 
Stout, bought a trailer, taking title in his own name, and gave his own 
note to plaintiff for part of the purchase price, and a chattel mortgage 
on the trailer as security. Later, he executed another note in favor of 
plaintiff and, as security, gave plaintiff a chattel mortgage on a Buick 
automobile, which afterwards proved fraudulent because the automobile 
was already under mortgage. Stout defaulted in his payments on both 
notes, and disappeared and deserted his wife and their infant child. 
Norma Jean Stout and her child continued to live in the trailer as their 
home. Leota Melvin is the mother of Norma Jean Stout and Claude 
Melvin is her stepfather. 


In January, 1947, plaintiff demanded payment of the notes from Mrs. 
Stout and its representatives told her they would take possession of the 
trailer under the mortgage if payment was not made by the following 
Monday. Mrs. Stout desired to continue to live in the trailer with her 
child. On the morning of January 18, 1947, Mrs. Stout and Mr. Melvin 
called at plaintiff’s office and discussed arrangements with plaintiff's 
representatives under which Mrs. Stout and her child might continue to 
live in the trailer, and offered to pay the trailer note in full. Plaintiff 
refused to accept payment of the trailer note, and demanded that they 
execute a new note to cover not only the balance due on the note se- 
cured by the mortgage on the trailer, but also the additional note given 
by Mr. Stout and secured by the mortgage on the Buick automobile. 
At the time they refused to do so. 


In the afternoon of the same day plaintiff’s representatives, Mr. Peck 
and Mr. Stocksdale, went out to the trailer and found the three de- 
fendants engaged in packing Mrs. Stout’s property preparatory to re- 
moving it from the trailer. The parties again discussed the matter and 
it resulted in the signing of the note herein sued on. Mrs. Stout con- 
tinued to live in the trailer. Three monthly payments of $40 each were 
made as provided in the $1,600.80 note. About six months after the 
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last payment Mrs. Stout, with the bank’s consent, sold the trailer and 
paid plaintiff $750, the amount the trailer was-sold for, which was cred- 
ited on the $1,600.80 note and also on the Buick note. The balance has 
never been paid and this suit was brought to recover the same. 


At the trial it was shown that: Norma Jean Stout was a minor at the 
time she signed the note, and also at the time of the trial, and at the 
close of the evidence plaintiff dismissed the action as to her—plaintiff’s 
attorney stating to the court, “I will dismiss as to Mrs. Norma Jean 
Mahan; she is a minor, and I don’t believe I am entitled to recover from 
her.” The evidence further showed that the respondents, though appear- 
ing on the face of the note as makers, were in fact gratuitous sureties 
or endorsers. 


Norma Jean Stout after the signing of the note was divorced from 
Guy B. Stout, and later married a man named Mahan. It developed 
that at the time the note was signed Norma Jean Stout did not know 
where her husband was, but later learned that he was a convict in the 
Mississippi penitentiary. 

Norma Jean Mahan testified to the following effect: On Saturday 
afternoon Mr. Stocksdale and Mr. Peck came to the trailer where she 
and her mother and father were packing her things preparatory to leav- 
ing the trailer, and they insisted she sign a note including the amount 
of the trailer note and the Buick note of $838.33 “to take the heat off 
of Mr. Stout.” They insisted the Buick note hadn’t been paid, “and it 
was a Federal charge, or something.” She said that they insisted that 
they wanted to take the heat off of Mr. Stout, and that she couldn’t 
pay the trailer off without putting all that in. 


Norma Jean Mahan’s testimony as to what occurred when the note 
was signed was corroborated by the testimony of the two respondents, 
and by the testimony of Patsy Joe Nelson, a cousin of Mrs. Mahan, 
who was also present. 

Mr. Peck, assistant vice-president of plaintiff bank, testified that the 
bank held the two notes signed by Guy B. Stout, both of which were in 
default; that when Stout executed the Buick note and chattel mortgage, 
the Buick automobile was already under a prior mortgage. That when 
Norma Jean Stout and her stepfather came to the bank on Saturday 
morning they were interested in retaining the trailer for Mrs. Stout, and 
they offered to arrange some means of paying off the trailer note, “and 
I pointed out that any equity belonged to Stout, in any event, and that 
the only way we could deal with them or give title, would be to repossess 
from Stout, and we did have the other item on which we were entitled 
to recover, and if there was any way of working it out, I was willing to 
do that.” He further said that Mr. Melvin “told me that there were 
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other people interested in this Mr. Stout—I mean from a criminal stand- 
point, and I told him the Mutual Bank had no intention of seeking to 
recover criminally, and it was his thinking that if Stout could come in 
and take care of the family, they wouldn’t have to move back in with 
them, and I told him if you can get these other people straightened out, 
we have no desire for criminal action, in any event.” The amount owing 
on the trailer at that time was $804.11. Stout was the actual maker of 
the original notes, “we owed Mrs. Stout nothing at that time, but what 
we did, we did out of kindness.” That Mrs. Stout owed the bank nothing 
at that time. That Mrs. Stout and Mr. Melvin offered to take over and 
pay off the balance due on the trailer, but “we have the right to offset, 
since the trailer belonged to Stout, and since he had defrauded, we were 
entitled to recover, so we couldn’t very well sell a trailer that belonged 
to Stout and allow them to take the equity which he had defrauded from 
us.” That we estimated the trailer was then worth $1,500. 


At the close of the evidence appellant offered a peremptory instruc- 
tion to find for plaintiff, which was refused. 

At the request of respondents the court gave an instruction to the 
jury to the effect that if nothing was paid to defendants, and plaintiff 
did not part with anything of value, the note was without consideration 
and the verdict should be for the defendants. 


The jury found for the defendants. Appellant filed its motion for a 
new trial or a judgment for the appellant, which motion was denied. 
Appellant then appealed to this court. 

Appellant has given us the benefit of a brief showing careful study of 
the questions involved. We quote without comment as follows: “Re- 
spondent has not favored us with a brief in support of his judgment; and 
we desire to say here that we do not commend the conduct of a re- 
spondent in resting on his oars after he has successfully passed the trial 
court.” Stephens v. Bowles, 202 Mo. App. 599, loc. cit. 602, 206 S. W. 
589, loc. cit. 591. 

The defendants admit that they signed the note in question. The 
law imports that there was a consideration for the note. However, it is 
also the law that the signers of the note may plead and adduce evidence 
to show that there was in fact no consideration, and that the signing of 
the note was induced by fraud or misrepresentation, and to show that 
any one or more of the signers were sureties and not makers, or that 
any one or more of the signers were minors and had repudiated the in- 
debtedness. These matters were the issues under the pleadings and the 
evidence in this case. 


The proof conclusively shows that the Melvins, although signing 
the note as makers, were in fact sureties or endorsers for Norma Jean 
Stout. If there was any consideration it had to be as between the plain- 
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tiff bank and Norma Jean Stout. The case was finally submitted to the 
jury on the question of no consideration; however, it was proper to show 
all of the facts and circumstances surrounding the transaction between 
the bank and Norma Jean Stout as bearing on the question of whether 
or not the note was supported by a valuable consideration. These facts 
did show that Norma Jean Stout owed the bank nothing. The bank 
held two notes signed by Guy B. Stout, the errant husband of Norma 
Jean. As to one of these notes (the trailer note) the bank held as se- 
curity a chattel mortgage on a trailer. This note was past due and in 
default, hence the condition of the chattel mortgage was broken, and the 
bank had a right to take possession of the trailer and dispose of it under 
the terms of its mortgage and apply the proceeds to the trailer note. 
But Guy B. Stout was still the general owner of the trailer and the bank 
had only a special interest therein. Brandtjen & Kluge v. Hunter, 235 
Mo. App. 909, 145 S. W. 2d 1009. The bank had no authority or right 
to possession of the trailer because of the Buick note. If Guy B. Stout 
had appeared on the scene and offered to pay the trailer note he would 
have been within his rights, and the bank would have had no lien on or 
further interest in the trailer because of the unpaid Buick note. But the 
bank refused to allow Norma Jean or her stepfather to pay the trailer 
note without also paying the Buick note, and all back interest, amount- 
ing in the aggregate to $1,600.80. Norma Jean and her parents finally 
executed the note for $1,600.80 in order that Norma Jean could remain 
in and finally own a $1,500 trailer. What did the bank give for the 
$1,600.80 note? It retained both the trailer note and the Buick note. 
It never extended time of payment of either note to the maker, Guy B. 
Stout. Norma Jean was in possession of the trailer, but not by permis- 
sion of the bank, and the bank not being the owner would have had no 
right to give Norma Jean or any one else permission to use it. Norma 
Jean was in possession with the owner’s consent and not because the 
bank consented. 

The evidence was ample to submit to the jury the question of whether 
there was a bona fide consideration for the note in suit. 

There is a further reason why the verdict and judgment were for the 
right parties and should not be disturbed. The contract and note to the 
bank were with a minor. A contract with a minor is not void but it is 
voidable at the option of the minor. The contract between Norma Jean 
and the bank was repudiated and voided by her. It must be remem- 
bered that the Melvins were only secondarily liable, if liable at all, as 
they occupied the position of gratuitous sureties or endorsers. Where 
the holder of a note releases the maker such release operates as a dis- 
charge of the endorser. Eggemann v. Henschen, 56 Mo. 123.: In this case 
appellant’s able counsel correctly stated to the court, “I will dismiss as to 
Mrs. Norma Jean Mahan; she is a minor, and I don’t believe I am en- 
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titled to recover from her.” If the Melvins had been makers instead of 
sureties or endorsers the law appellant seeks to apply would control, 
and the minority of one maker would not release another maker who 
had received a part of the consideration. The Eggemann case was fol- 
lowed by this court in the case of Broadway Sav. Bank v. Schmucker, 
7 Mo. App. 171, where it is said, “If the maker’s indebtedness be abso- 
lutely released, it is thereby extinguished as fully as if it were paid. 
Logically, the extinguishment enures to those collaterally, liable, as well 
as to the primary debtor.” In the case of Brown v. Croy, 74 Mo. App. 
462, it is again held that the release of the maker of a promissory note 
discharges all subsequent parties including the endorser thereof. To the 
same effect is the case of Phoenix Nat. Bank of New York v. Hanlon, 
183 Mo. App. 243, 166 S. W. 830, and the case of Windisch v. Farrow, 
Mo. App., 159 S. W. 2d 392. See also the case of Freiburghaus v. Her- 
man Body Co., Mo. App., 102 S. W. 2d 743. The disaffirmance of a 
contract made by a minor nullifies it and renders it void ab initio. Phil- 
lips v. Savings Trust Co. of St. Louis, 231 Mo. App. 1178, 85 S. W. 2d 
923. Furthermore, it is expressly provided by our negotiable instrument 
law, Sec. 3135, R. S. 1939, Mo. R. S. A. § 3135, that a person secondarily 
liable on the instrument is discharged “by the discharge of a prior party, 
except when such discharge is had in bankruptcy proceedings.” 

The judgment of the circuit court should be affirmed. It is so ordered. 


ANDERSON, P. J., and McCULLEN, J., concur. 





Banker’s Lien on Paper Deposited for Collection 





Goggin v. Bank of America National Trust & Savings Association, U. S. Court 
of Appeals, (9th Circuit) 183 Fed. Rep. (2d) 322 





Where banker held customer’s paper deposited for collection, cus- 
tomer’s bankruptcy did not affect banker’s right of lien in the paper 
as security for general debts owed by customer. In so holding the 
court rejected the contention of the trustee in bankruptcy that under 
section 3054 of the California Code a lien could arise only from an 
express agreement or from advances made by banker in reliance on 
the paper deposited for collection. 


Gendel & Chichester and Bernard Shapiro, Los Angeles, Cal., for 
appellant. 


Samuel B. Stewart, Jr., San Francisco, Cal., Hugo A. Steinmeyer 
and Robert H. Fabian, Los Angeles, Cal., for appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §970 
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Before STEPHENS and POPE, Circuit Judges, and McCORMICK, 
District Judge. 


STEPHENS, C. J.—A referee in bankruptcy allowed a claim filed in 
Chapter XI, 11 U. S. C. A. § 701 et seq., bankruptcy proceedings by 
Bank of America National Trust and Savings Association, herein called 
the Bank, overruling objections interposed by the receiver of the bank- 
ruptcy estate and denied the latter affirmative relief prayed. The dis- 
trict court adopted the findings of facts and conclusions of law of the 
referee and affirmed the order in toto. The receiver appeals. 


For some time prior to the bankruptcy proceedings, Salisbury Mo- 
tors, Inc., the debtor, had borrowed funds in various sums from the Bank 
pursuant to a loan credit arrangement and had maintained its major 
deposit account with the Bank. Salsbury had regularly delivered com- 
mercial paper to the Bank for collection with the understanding that 
the proceeds should be credited to its general deposit account. At the 
inception of these proceedings Salsbury owned the Bank some $600,000 
on its loan account, and the Bank held several items for collection. In 
the aggregate these items amounted to the sum affirmatively prayed for 
by the receiver. Thereafter, with knowledge of Salsbury’s intent and 
action herein, the Bank collected all of the items above referred to and 
applied the proceeds as credits upon Salsbury’s indebtedness to it. In- 
deed, the Bank so acted as to one item after the petition in bankruptcy 
had been filed and after Salsbury by written notice had attempted to 
terminate the Bank’s authority to collect such item. The claim of the 
Bank is for the amount allegedly due it in these circumstances while the 
claim of the receiver is that the money collected by the Bank upon such 
commercial paper after bankruptcy should be paid to him for the benefit 
of the estate. The referee’s and the court’s approval of the Bank’s ac- 
tion was under authority of Section 3054 of the California Civil Code, 
which provides that: “A banker has a general lien, dependent on pos- 
session, upon all property in his hands belonging to a customer, for the 
balance due to him from such customer in the course of the business.” 


The banker’s lien devolved to the common law from the law mer- 
chant. Its principle today appears almost universally in statutory form, 
but codification has not extended its scope. Berry v. Bank of Bakers- 
field, 1918, 177 Cal. 206, 170 P. 415. 


The receiver contends that under the law merchant and the common 
law a right of lien in favor of a bank does not attach to commercial 
paper delivered to such bank for collection unless and until the bank ex- 
tends credit thereon. While it was stipulated that as part of the sizable 
lending transactions above described “there was apparently an implied 
understanding between the Bank of America and the Debtor corpora- 
tion that all of the usual banking transactions would be handled through 
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the Bank of America” including the collection of promissory notes, sight 
drafts and bills of lading,’ it is argued here that there can be “no im- 
plication that the Bank relied upon the notes and drafts placed in its 
hands for collection only. Banks are well able to protect themselves 
when they lend money and are accordingly prone to set forth in their 
loan agreements the full security upon which they in truth rely. Where 
a bank actually extends credit upon the faith of notes and drafts, that 
credit will be evidenced either by a regular discounting procedure, by 
allowing the depositor to draw checks against anticipated collections, or 
by a pledge or other loan agreement. Where there has been no discount- 
ing and there has been no pledge, one may safely assume that there has 
been no extension of credit upon the faith of these securities.” It is 
further stated that “there are many situations (such as a pledge for a 
specific indebtedness, property held in trust, property held in safe de- 
posit boxes, property in escrow, etc.) where the banker’s lien is inap- 
plicable because no advances have been made upon the faith of this 
property.” 


The point in issue was ably briefed and argued by counsel before 
this court. Appropriately reference was made to the statutes and rules 
of decision of California where as above indicated provision is made by 
statute for the so-called banker’s lien. However, no California case has 
been found which interprets such statute in the circumstances obtaining 
here. The referee herein expressly overruled appellant’s objections to 
appellee’s claim on the authority of a dictum in Gonsalves v. Bank of 
America, 1940, 16 Cal. 2d 169, 105 P. 2d 118. 


The banker’s lien as known to the law merchant and common law is 
a general lien effective by operation of law. Lord Kenyon early stated 
its principle in the leading case, Davis v. Bowsher [1794], 5 T. R. 488, 
492, 101 Eng. Rep. 275, at p. 277: “. .. a banker has a general lien upon 
all the securities in his hands belonging to any particular person for his 
general balance, unless there be evidence to show that he received any 
particular circumstances, which would take it out of the common rule. 
. .. wherever a banker has advanced money to another, he has a lien on 
all the paper securities which come into his hands for the amount of his 


* The stipulation above mentioned was made by counsel for the receiver at a 
referee hearing upon appellee Bank’s contention that there was no summary jurisdiction 
in the bankruptcy court to decide the questions involved in the receiver’s objection to 
the Bank’s claim and was in its entirety as follows: “That the Debtor herein in 1946 
entered into a sizable lending transaction with the Bank of America in excess of $500,000. 
That during the year 1946 the average on collections made by the Bank of America on 
behalf of the Debtor was $40,000 to $50,000. That there was apparently an implied 
understanding between the Bank of America and the Debtor corporation that all of the 
usual banking transactions would be handled through the Bank of America and the 
deviations from that were minor and only for reasons of convenience with the knowledge 
and consent of the bank and the implied understanding included that as to collections 
of notes or sight drafts or bills of lading that they would be handled through the col- 
lection department of the Bank of America.” 
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general balance. . . . no person can take any paper securities out of the 
hands of his banker, without paying him his general balance, unless such 
securities were delivered under a particular agreement, which enables 
him so to do.” In our opinion, Goodwin v. Barre Savings Bank & Trust 
Co., 1917, 91 Vt. 228, 100 A. 34, and Citizens’ Bank & Trust Co. v. Yan- 
tis, Tex. Civ. App. 1926, 287 S. W. 505, from which we quote in the 
margin,” correctly state the mercantile theory involved. 


We find nothing in Reynes v. Dumont, 1889, 130 U. S. 354, 9 S. Ct. 
486, 32 L. Ed. 934, or In re Gesas, 9 Cir., 1906, 146 F. 734, which com- 
mits us to a different view. However, as the above quotation from the 
Davis opinion indicates, special circumstances may preclude the right of 
lien, for example, where the nature of the property in the banker’s hands 
or the course of dealings or contract of deposit is inconsistent therewith. 
The statement of the rule in Section 3054, above quoted, properly em- 
phasizes in the language of the law merchant that the property to be 
subject to the lien must belong “to a customer” and must come into the 
banker’s hands “in the course of the business [of banking].” Pledged 
commercial paper or securities placed with a bank as collateral to secure 
particular debts are not subject. The lien does not attach to property 
in the bank’s possession as escrow holder, trustee, custodian, or for any 
other special purpose. Problems arising where the property in the hands 
of the bank belongs to a third person and not to the person who places 
it in the hands of the bank are illustrated by cases like Bank of Metropo- 
lis v. New England Bank, 1843, 1 How. 234, 42 U.S. 234, 11 L. Ed. 115 
[see footnote 4, infra]. 


The logical extremity of the receiver’s position summarized in the 
above quotations from his argument, is the dissipation of any need for 
a general lien in favor of banks. It is said that the Bank should have 
written a lien provision into its lending agreement or must have dis- 
counted the commercial paper or received it as pledgee to be entitled to 
a lien because without such “there has been no extension of credit upon 
the faith of these securities.” But in the situations suggested the banker 
has protection without the aid of a general lien which therefore is 
inapplicable. 


* “The theory of the law is that a bank extends credit and accommodations to its 
customer in reliance upon the expectation that such paper will, from time to time, come 
into its possession and become available to it as security or offset.” Goodwin v. Barre 
Savings Bank & Trust Co., 1917, 91 Vt. 228, 100 A. 34, 37. 

“This doctrine [the banker’s lien] is not dependent solely upon. any express agree- 
ment, but arises by implication growing out of the relationship of the depositor and the 
bank. It is a wholesome rule, and presupposes that for such accommodations extended 
by the bank the bankable paper delivered to it will stand charged with a lien upon the 
proceeds. * * * Since the lien is given upon ‘the theory that any credit the bank extends 
to its customer by way of loan or overdraft is given on the faith that money or securities 
sufficient to meet the debt at its maturity will come into the possession of the bank to 
discharge the same, of course, in such a case no express agreement is necessary.” Citizens’ 
Bank & Trust Co. v. Yantis, Tex. Civ. App. 1926, 287 S. W. 505, 507, 508. 
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It seems to us that the banker’s lien clearly was intended to apply to 
this type of situation. Here there is no special purpose or agreement 
which is inconsistent with the lien provided as a matter of law.2 The 
property belonged to a customer of the Bank who placed the property 
with the Bank and is here now through a representative asserting a para- 
mount right to such property or its proceeds. None of the authorities 
relied upon by appellant hold to the contrary, but rather they are illus- 
trative of the general principles stated above.t A careful review of the 


* “Cases where the lien ordinarily attaches are those where bills, cheques, or notes 
are paid into his bank by a customer to be collected and credited to his account.” Chorley, 
Law of Banking (1938), p. 227. 

“It is only in respect of securities received in the course of pure banking business, 
such as the collection of bills, that the lien exists.” 5 Australian Law Journal 148, 
149 (19381). 


“* * * broadly it may be said that the bankers are entitled to a lien on all documents 
in relation to which they have active duties as bankers.” 19 Washington Law Rep. 
651 (1891). 


* The cases relied upon by appellant which are apposite may be collated as follows: 

(1) As to situations where tthe property asserted to be subject to lien was in the 
hands of the bank pursuant to a special agreement or understanding which was in- 
compatible with any right of general lien, see 

(a) Where the property consisted of the contents of a safety deposit box, Brandao 
v. Barnett [1846] 3 C. B. 519, 186 Eng. Rep. 237; 

(b) Where the property consisted of securities placed with a bank as collateral 
to secure a particular debt, Reynes v. Dumont, 1889, 130 U. S. 354, 9 S. Ct. 486, 
82 L. Ed. 934; Berry v. Bank of Bakersfield, 1918, 177 Cal. 206, 170 P 415; 


(c) Where the property consisted of commercial paper placed with a bank solely 
for discount and credit [and ‘the bank refused to discount}, Bank of Montreal v. White, 
1880, 154 U. S. 660, 14 S. Ct. 1191, 26 L. Ed. 307; Hanover Nat. Bank v. Suddath, 1909, 
215 U. S. 110, 30 S. Ct. 58, 54 L Ed. 115; 


(d) Where the property consisted of money received by a bank for a particular 
purpose [and not subject therefore to a right of off-set], In re Cummins Construction 
Corp., D. C. Md. 1947, 72 F. Supp. 409, affirmed sub nom., Joseph F. Hughes & Co., 
v. Machen, 4 Cir., 1947, 164 F. 2d 983; Della v. Home Bank of Porterville, 1930, 105 
on ig 106, 286 P. 1064; Powell v. Bank of America, 1942, 53 Cal. App. 2d 458, 
128 P. 2d 128; 


(2) As to situations where the bank became insolvent prior to the collection of 
commercial paper placed with it for such purposes and ‘the bank’s representative in 
answer to the customer’s claim for the paper in specie or the proceeds thereof claimed 
the entire property interest in the bills by reason of discount, see Giles v. Perkins [1807], 
9 East 11, 108 Eng. Rep. 477; Thompson v. Giles [1824], 2 B. & C. 422, 107 Eng. Rep. 
441. In each of these leading English cases, the issue framed was complicated by the 
English system of financing by overdrafts and it was held that, regardless of the variation 
used of such method of financing, uncollected time paper remained the property of the 
customer “although the banker may have a lien to the extent of his advances.” Thomp- 
son v. Giles, supra, 107 Eng. Rep. at 445. No banker’s lien was asserted for the good 
reason that no indebtedness was owing the bank; 

(3) As to situations where a customer placed commercial paper with a bank for 
collection and the bank forwarded the paper to a correspondent bank which upon the 
forwarding bank’s failure prior to collection claimed a lien upon such paper, in its hands 
for collection, to secure a prior indebtedness of the forwarding bank to it, see Bank of 
Metropolis v. New England Bank, 1843, 1 How. 234, 42 U. S. 234, 11 L. Ed. 115; ibid., 
1848, 6 How. 212, 47 U.S. 212, 12 L. Ed. 409; Van Amee v. Bank of Troy, 1850, 8 Barb., 
N. Y., 312, 5 How. Pr. 161; McBride v. Farmers’ Bank of Salem, 1857, 25 Barb., N. Y., 
657. For a similar situation, see Russell v. Haddock, 1846, 3 Gilman 233, 237, 8 IIl. 
233, 237, 44 Am. Dec. 693. The primary consideration in such cases is whether the 
correspondent bank has “in its hands property belonging to a customer” as to which the 
lien could attack. Where the correspondent bank was unaware that an undisclosed 
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authorities and legal writings on the subject convinces us that the referee 
and district court were correct.5 


It is true that no credit upon specific items was given upon the 
delivery of any of the collection items to the Bank, nor had such credit 
been given or asserted prior to the institution of these proceedings. Of 
course, if before these proceedings were commenced the Bank had col- 
lected and credited the proceeds to Salsbury’s general deposit account 
the sum of such proceeds would have reduced the total sum owing the 
Bank by the sum thereof through off-set. Such is not the case here. 


The appellee Bank at the “date of cleavage,” that is, when the bank- 
ruptcy proceedings were commenced and before collection of the com- 
mercial paper proceeds of which the receiver here claims, held such paper 
as agent of Salsbury, the owner thereof. We conclude that as of that 
time the Bank had a lien by operation of Section 3054 of the California 
Civil Code and that neither the bankruptcy proceedings nor the attempt 
to terminate the agency could affect such lien. See Joyce v. Auten, 
1900, 179 U. S. 591, 21 S. Ct. 227, 45 L. Ed. 332; In re Farnsworth, 
1893, Fed. Cas. No. 4,673, 5 Biss. 223; Kane v. First Nat. Bank, 5 Cir., 
1932, 56 F. 2d 534, 85 A. L. R. 362. 


Appellant finally contends that the effect of a banker’s lien, if allowed 
in the circumstances obtaining here, would be a secret lien and prefer- 
ence contrary to the intent of Section 60, sub. a of the Bankruptcy Act, 
11 U.S. C. A. § 96, sub. a. But, Section 67, sub. b of the Bankruptcy 
Act, 11 U.S. C. A. § 107, sub. b, expressly excepts statutory liens from 
the operation of Section 60, sub. a. The insistence that the collection 
items involved herein were accounts receivable subject to the provisions 
of Section 3019 of the California Civil Code is not tenable in view of 
the definition of “Account” in Section 3017 of such code. Compare 
Corn Exchange Nat. Bank & Trust Co. v. Klauder, 1943, 318 U. S. 434, 
63 S. Ct. 679, 87 L. Ed. 884, 144 A. L. R. 1189. 

Affirmed. 


principal and not the forwarding bank owned the paper, the lien has been allowed by 
some courts provided that the correspondent bank has extended new credit to the for- 
warding bank on the faith of the items forwarded for collection or has suffered a balance 
to remain upon the faith of their mutual dealings. See a good summation of this aspect 
of a banker’s lien in Garrison v. Union Trust Co., 1905, 189 Mich. 392, 102 N. W. 978, 
70 L. R. A. 615, 111 Am. St. Rep. 407, 5 Ann. Cas. 813. It suffices to say that our case 
does not concern a controversy between correspondent banks nor between a third person 
[not the customer] who claims ownership and the bank. At the date upon which the 
bankruptcy petition here was filed, the debtor owned the paper then held and not yet 
collected by the Bank. 


° It is of interest to note that none of the English treatises or digests in treating 
of banker’s liens finds in the law or suggests any such qualification as appellant urges 
here upon the applicability of the banker’s lien. See, e. g., Paget, Law of Banking, 
5th Ed., 1947, pp. $19 and 336; Chorley, Law of Banking, 1938, p. 227: Minty, Law 
Relating to Banking and Foreign Exchange, 1936, p. 28; 3 Eng. Ruling Cases 587. 


| 
| 
i 
i 





1 Sind iro ne cael a Hate atts 


5 ee 





1 Sin i ne ra Pa nk 


ARP oes ce 











THE BANKING LAW JOURNAL 


Chattel Mortgage Void Where Bank Delayed 
Recordation for Fourteen Days After Execution 





In re Kessler; U. S. District Court, California, 90 Fed. Supp. 1012 





Mortgage in question was executed October 9th, acknowledged 
October 10th and received by County Recorder on October 14th. 
Upon receipt, the County Recorder mailed the mortgagee-bank a 
bill for recording fees and placed instrument in “hold” file. It was 
formally recorded on October 24th upon receipt of the fees from the 
bank. Held that under California statute providing that an instru- 
ment “is deemed to be recorded when . . . deposited in the recorder’s 
office with the proper officer for record” that mere deposit of instru- 
ment does not constitute recording. Since fees were not received 
until October 24th there was a delay in recording of 14 days which 
was unreasonable and which therefore invalidated the mortgage. 


Craig, Weller & Laugharn, Los Angeles, Cal., for trustee. 


Hugo A. Steinmeyer aid Robert H. Fabian, Los Angeles, Cal., for 
Bank of America Nat. Trust & Savings Ass’n. [Petitioner-on-Review]. 


Reuben G. Hunt, Los Angeles, Cal., Referee in Bankruptcy. 


MATHES, D.J.—This matter is here upon petition for review of 
(1) referee’s order of August 4, 1949, issued in proceedings under 
Chapter XI of the Bankruptcy Act, 11 U.S. C. A. § 701 et seq., declaring 
a mortgage lien void as against the receiver in bankruptcy, and (2) 
referee’s order of August 19, 1949, denying the mortgagee’s petition 
to recover proceeds derived from sale of the chattels mentioned in the 
mortgage. Bankruptcy Act §§ 2, 38, 11 U.S. C. A. §§ 11, 66. 

There is no issue as to the facts. On October 9, 1947, Kessler, now 
bankrupt, executed a chattel mortgage in favor of petitioner, Bank 
of America, to secure repayment of a loan. The mortgage describes 
a cash register, soda fountain and other equipment, gives the mort- 
gagor’s occupation as “Kessler’s Pharmacy,” and gives the location of 
the mortgaged property as “Burbank, California.” 

The mortgage was acknowledged October 10th. On October 11th 
the bank forwarded the mortgage to the Los Angeles County Recorder 
with a request that the instrument be recorded and the bank billed 
for the recording fees. On October 14th the County Recorder received 
the mortgage, placed it in a “hold” file, and mailed the bank a state- 
ment showing the fees required for recordation. The County Recorder 
received in due course the bank’s check dated October 23rd as payment 
of the recording fees, and thereupon on October 24, 1947, duly recorded 
the mortgage. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §869 
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Prior to execution of the mortgage in question there were creditors 
of the mortgagor whose claims still remained unpaid when on December 
16, 1948, Kessler was adjudged bankrupt upon an involuntary petition 
filed November 30, 1948. At the filing of the petition the bankrupt 
was in actual or constructive possession of all property mentioned in 
the mortgage. See Page v. Arkansas Natural Gas Corp., 1932, 286 
U. S. 269, 52 S. Ct. 507, 76 L. Ed. 1096; Honeyman v. Hughes, 9 Cir., 
1946, 156 F. 2d 27, certiorari denied, 1946, 329 U. S. 739, 67 S. Ct. 99, 
91 L. Ed. 638; In re Pinsky-Lapin Co., 2 Cir., 1938, 98 F. 2d 776. 


On January 3, 1949, the receiver, alleging that the bank’s mortgage 
was invalid by reason of delayed recordation and insufficient description 
of the property, petitioned the bankruptcy court for an order requiring 
the bank to appear and show what lien, if any, it had upon the store 
fixtures and equipment located in the bankrupt’s place of business. An 
order to show cause was issued upon the receiver’s petition, the bank 
appeared, a hearing was had, and the August 4, 1949, order under 
review followed. 


Before the validity of the bank’s mortgage had been determined, 
the bankrupt filed a petition and plan of arrangement under Chapter 
XI, § 321 of the Act, 11 U.S. C. A. § 721, and the plan was confirmed 
by the referee. Bankruptcy Act, §§ 1(9), 2, sub. a (9), 38(5), 11 
U.S. C. A., §§ 1(9), 11, sub. a(9), 66(5). The plan provided for dis- 
tribution to general creditors of the “net proceeds” derived from sale 
of the assets of the bankrupt’s drugstore. If the bank’s mortgage were 
invalid, proceeds from the sale of the fixtures and equipment listed 
therein were to be included in the fund. 


The receiver thereupon sold the assets of the bankrupt, including 
the chattels mentioned in the mortgage, and the bank then petitioned 
the court for the proceeds. After a hearing the referee denied the 
bank’s petition by the August 19, 1949, order here under review. 


The plan and order of confirmation provided for retention of juris- 
diction “until all of the terms and conditions of said arrangement have 
been completed” and “for the purpose of hearing and determining such 
objections as may be filed to the claims of creditors herein.” Until 
challenged the referee proceeded upon the assumption that the bank- 
ruptcy court retained jurisdiction, after confirmation of the plan, to 
determine the validity of the bank’s mortgage. And when jurisdiction 
was challenged by the bank, the referee amended the order of con- 
firmation to make it clear that the court expressly retained such 
jurisdiction. 

It is settled that the bankruptcy court, like all federal courts, has 
only such jurisdiction as is conferred by statute. Taubel-Scott-Kitz- 
miller Co. v. Fox, 1924, 264 U. S. 426, 431, 44 S. Ct. 396, 68 L. Ed. 770. 











THE BANKING LAW JOURNAL 61 


An arrangement under Chapter XI “may include . . . provisions for 
retention of jurisdiction.” Bankruptcy Act, § 357 (7), 11 U.S.C. A. 
§ 757(7). Jurisdiction shall be retained “if so provided in the arrange- 
ment.” § 368, 11 U. S. C. A. § 768. The bank contends that the 
referee’s amendment of the order of confirmation could not serve the 
purpose, see In re Faerstein, 9 Cir., 1932, 58 F. 2d 942, 943; but see 
Matter of Pottasch Bros. Co., 2 Cir., 1935, 79 F. 2d 613, 617, and that 
if jurisdiction over this controversy was not expressly retained as 
provided by § 368, the bankruptcy court lacks such jurisdiction. 


In arrangement proceedings under former § 12 the bankruptcy 
court was held to have jurisdiction to try title to property in its 
possession whether or not jurisdiction was retained pursuant to § 74, 
sub. j. California Conserving Co. v. D’Avanzo, 2 Cir., 1933, 62 F. 2d 
528. In the words of Judge Learned Hand, “it is the duty of all courts, 
before taking any action, and the surrender of property is an affirmative 
step, to ascertain whether that action will respect or violate any in- 
dividual rights of which it may have become aware. ... A court must 
always award to each his own. ... It cannot so act without making 
inquiry into the relative rights of the conflicting claimants. The con- 
firmation does not affect the situation at all.... The very performance 
of the court’s duty involves the sifting of claims. It is an inherent 
condition of the execution of the composition in itself.” In re Kal- 
nitzsky, D. C. S. D. N. Y. 1922, 285, F. 649, 651, affirmed 2 Cir., 1922, 
285 F. 652. 


It is my opinion for like reasons that the bankruptcy court now has 
jurisdiction after confirmation of an arrangement under the present 
statute to hear and determine known claims to property remaining in 
its possession, regardless of whether the confirmed arrangement in- 
cludes express provision for retention of such jurisdiction pursuant to 
§ 368. See Murphy v. John Hofman Co., 1909, 211 U. S. 562, 569, 
29 S. Ct. 154, 53 L. Ed. 327; Porter v. Sabin, 1893, 149 U. S. 473, 479, 
13 S. Ct. 1008, 37 L. Ed. 815; 8 Collier, Bankruptcy (Moore’s ed. 1941) 
1242; 7 Remington, Bankruptcy (1939 ed.) 263. 

Here the property described in the mortgage was in the possession 
of the court, United States v. Sykes, 9 Cir., 1930, 44 F. 2d 334, 336, 
and the bank’s claim against the property was known to the court. The 
proceeds from sale of the property are claimed for distribution under 
the arrangement if, as the receiver contends, the mortgage is invalid. 
The court could not properly distribute the property “without making 
inquiry into the relative rights of the conflicting claimants.” In re 
Kalnitzsky, supra, D. C., 285 F. 649, affirmed 2 Cir., 285 F. 652. 

“Jurisdiction is authority to decide the case either way.” The Fair 
v. Kohler Die & Specialty Co., 1913, 228 U. S. 22, 25, 33 S. Ct. 410, 
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411, 57 L. Ed. 716; The Resolute, 1897, 168 U. S. 437, 439, 18 S. Ct. 
112, 42 L. Ed. 533. The bankruptcy court had such authority over 
this controversy. Mangus v. Miller, 1942, 317 U. S. 178, 63 S. Ct. 182, 
87 L. Ed. 169; Kalb v. Feuerstein, 1940, 308 U. S. 433, 60 S. Ct. 343, 
84 L. Ed. 370; cf. Isaacs v. Hobbs Tie & Timber Co., 1931, 282 U. S. 
734, 737, 51 St. Ct. 270, 75 L. Ed. 645. 

The bank next questions the power of the receiver to challenge 
the validity of the mortgage. Section 2, sub. a(3) of the Act empowers 
the bankruptcy court to appoint receivers and to authorize such re- 
ceivers “to commence and prosecute any suit or proceeding in behalf 
of the estate, before any judicial, legislative, or administrative tribunal 
in any jurisdiction, until the petition is dismissed or the trustee is 
qualified: Provided, however, That the court shall be satisfied that 
such appointment or authorization is necessary to preserve the estate 
or to prevent loss thereto.” 11 U. S. C. A. § 11, sub. a(3). 

Section 302, 11 U. S. C. A. § 702, incorporates the provisions of 
Chapters I to VII, inclusive, into Chapter XI, insofar as they are not 
inconsistent with the provisions of Chapter XI. Under § 2, sub. a(3) 
a receiver has been authorized to avoid a transfer made by the bank- 
rupt, Maynor v. Schaefer, 1943, 244 Ala. 111, 11 So. 2d 846, and to 
avoid a mortgage invalid as against creditors. McGlue v. Loudon, 
1925, 251 Mass. 173, 146 N. E. 255. Thus when the bankruptcy court 
is “satisfied that such . . . authorization is necessary to preserve the 
estate or to prevent loss thereto,” the receiver may be afforded the 
remedies of the trustee under § 70, subs. c, e, 11 U. S. C. A. § 110, 
subs. c, e. See 4 Collier, Bankruptcy (Moore’s ed. 1942) 1493; cf. 
Moore v. Bay, 1931, 284 U. S. 4, 52 S. Ct. 3, 76 L. Ed. 133, 76 A. L. R. 
1198. This view as to the scope of powers authorized to be conferred 
upon receivers finds support in § 23, 11 U.S. C. A. § 46; providing for 
jurisdiction of actions by receivers; in § 11, sub. e, 11 U. S. C. A. § 29, 
sub. e, providing for time limitation on suits by receivers; and n § 48, 
sub. a(2), 11 U. S. C. A. § 76, sub, a(2), providing for compensation 
of receivers performing other than custodial duties. 

The exercise by receivers of the powers authorized in § 2, sub. a(3) 
of the Act are not inconsistent with the provisions of Chapter XI. 
Indeed, in Chapter XI proceedings the necessity for arming a receiver 
with the trustee’s remedies under § 70, subs. c, e, is greater than in 
ordinary bankruptcy. In Chapter XI there is no provision for the 
appointment of a trustee unless the arrangement fails. § 378(1, 2). 
11 U.S. C. A. § 778 (1, 2). So fraudulent and void transfers might 
go unchallenged if the remedies available to a trustee under § 70, 
subs. c, e, could not be imparted to the receiver in the absence of a 
trustee. Manifestly such a result would not be in keeping with the 
policy of the statute to protect unsecured creditors, Moore v. Bay, 
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supra, 284 U. S. 4, 52 S. Ct. 3—the only creditors affected by an 
arangement under Chapter XI. See Security and Exchange Com- 
mission v. U. S. Realty Co., 1940, 310 U. S. 434, 452, 60 S. Ct. 1044, 
84 L. Ed. 1293. 

The bank contends that in any event the showing of necessity 
required by the proviso to § 2, sub. a(3) was not made in the pro- 
ceedings at bar. But it was the receiver himself who petitioned the 
referee to order the bank to show what lien, if any, it had on the 
property in controversy, and the referee’s ensuing order directing the 
bank to appear and show cause recites that the order was issued upon 
“good cause appearing therefor.” Implicit in that quoted clause, and 
in the very issuance of the order itself, is a finding of necessity and 
authorization to the receiver to proceed. Such authorization by the 
court mitigates danger that the receiver might act improvidently, and 
that is the danger against which the quoted proviso to § 2, sub. a(3) 
was directed. See 4 Collier, Bankruptcy (Moore’s ed. 1942) 1493. 

Turning now to the merits of the controversy, the mortgage was 
executed October 9th, acknowledged October 10th, received by the 
County Recorder October 14th, and “recorded” October 24th upon 
receipt of the recording fees. The bank contends that in legal effect 
the mortgage was recorded when deposited with the County Recorder 
for that purpose on October 14, 1947. 

Section 4141 of California’s Political Code permits a recorder to 
defer recordation of an instrument until the recording fees are paid 
or tendered. Upon receipt of the mortgage in question, the County 
Recorder mailed the bank a bill for recording fees and placed the 
instrument in a “hold” file. Not until he had received payment of 
the requisite fees did the recorder endorse the mortgage “Recorded” 
and index it; i. e., enter the instrument as a public record. By billing 
the bank and placing the mortgage in a “hold” file, the recorder thus 
refused to record the mortgage at bar until after the recording fees 
had been paid. 

Section 1170 of the Civil Code of California provides that a duly 
acknowledged instrument is “deemed to be recorded when .. . it is 
deposited in the recorder’s office, with the proper officer, for record.” 
That section applies where the person requesting recordation has done 
all the law requires of him. Meherin v. Oaks, 1885, 67 Cal. 57, 7 P. 47. 
But where the recording fees have not been paid when the recorder 
receives a mortgage to be recorded, mere deposit of the instrument for 
recordation is held not to constitute recording under Cal. Civ. Code, 
§ 1170. Eckhardt v. Morley, 1934, 220 Cal. 229, 30 P. 2d 423; Dougery 
v. Bettencourt, 1932, 214 Cal. 455, 6 P. 2d 499. The mortgage in the 
case at bar was not recorded therefore until October 24, 1947. 
Section 2957 of California’s Civil Code provides that a chattel 
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mortgage is “void as against creditors” if not recorded. Since recorda- 
tion takes the place of “immediate delivery, and . . . change of pos- 
session” required by Cal. Civ. Code, § 3440, a mortgage must be 
recorded as soon after execution as practicable in order to be valid 
as against creditors. Wolpert v. Gripton, 1931, 213 Cal. 474, 2 P. 2d 
767; Ruggles v. Cannedy, 1898, 127 Cal. 290, 53 P. 911, 59 P. 827, 46 
L. R. A. 371. Unreasonable delay in recordation will void a mortgage 
even as against existing creditors. Noyes v. Bank of Italy, 1929, 206 
Cal. 266, 274 P. 68. 

In the proceedings at bar, there were existing creditors of the 
mortgagor whose claims remained unpaid at the filing of the involun- 
tary petition in bankruptcy. The bank delayed recordation of the 
mortgage for 14 days from the time of execution. cf. Hinkel v. Crow- 
son, 1927, 83 Cal. App. 87, 256 P. 479, 482. Such a delay is unreason- 
able. Williams v. Belling, 1926, 76 Cal. App. 610, 245 P. 455. Further- 
more the description in the mortgage of the chattels intended to be 
covered is insufficient for identification. See Pace v. Threewit, 1939, 
31 Cal. App. 2d 509, 88 P. 2d 247; Pacific States Savings & Loan Co. 
v. Hoffman, 1933, 134 Cal. App. 604, 25 P. 2d 1007. Hence the mort- 
gage is void as to attaching creditors, Noyes v. Bank of Italy, supra, 
206 Cal. 266, 274 P. 68, and the receiver may assert its invalidity. 
Moore v. Bay, supra, 284 U. S. 4, 5, 52 S. Ct. 3, 76 L. Ed. 133, 76 
A. L. R. 1198; Swift v. Higgins, 9 Cir., 1934, 72 F. 2d 791. 

Having concluded (1) that the referee had jurisdiction to determine 
known conflicting claims to property in the possession of the bank- 
ruptcy court, and hence of the controversy over the validity of the 
mortgage; (2) that the receiver was authorized by the court to institute 
the proceeding at bar to determine the validity of the mortgage; and 
(3) that the mortgage is invalid as against the receiver and general 
creditors because of insufficiency of description and unreasonable delay 
in recordation; it follows that both orders of the referee under review 
must be confirmed. Bankruptcy Act § 2, sub. a(10), 11 U. S. C. A. 
§ 11, sub. a(10). 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Trust or Beneficial Gift, Ademption of Legacy 





In re Johnston, N. Y. Supreme Court, Appellate Division, Third Department 


Testatrix’s will provided: 


“I give and bequeath to Harris A. Stanford ... my two (2) riding 
mares known as ‘Bessie’ and ‘Daisy,’ respectively, together with all 
saddles, harness and equipment owned by me and used in connection 
with said mares at the time of my decease together with the sum of 
Fourteen Thousand Dollars ($14,000.). My wish and direction is that 
the said Harris A. Stanford apply the said sum of Fourteen Thousand 
Dollars ($14,000.), and the income, if any, arising from the same, to 
the care and maintenance of the two (2) mares, according to his judg- 
ment and without restriction.” 

Subsequently testatrix was declared incompetent and on appointed 
committee disposed of the horses and equipment. In construing the 
will the court declared that the ademption of the horses and equipment 
did not affect the $14,000 general legacy, which was held to pass to 
Stanford beneficially and free from trust. 


Fees of Trustees 





In re Knowles, N. Y. Supreme Court, New York County, 124 N. Y. L. J. 525 


Trust instrument provided: “My trustees shall also be entitled 
to the commissions allowed by law upon the market value of the prin- 
cipal of the trust funds, one-half thereof to be paid upon the execution 
and delivery of this indenture, and the balance thereof when and as 
the trust or trusts shall terminate in whole or in part, such market 
value to be computed as of respective date.” 

It was held that under this clause “commissions allowed by law” 
were to be computed on the basis of legal rates in effect as of the time 
of the trustees’ allowance for commissions, and not, as they contended, 
as of the time of the creation of the trust. , 
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Person’s Entitled to Construction of a Will 





Estate of Hayden, New York Surrogate’s Court, New York County 


The following decision illustrates how an apparently innocuous pro- 
vision of a will may contain lurking beneficiaries who may rise to 
plague executor action. 

Testators will provided: 

“all of the obligations of [my] firm existing at the date of my decease 
may be met and discharged [by the personal representatives of the 
testator] in the ordinary course of business as though I were still living 
but only as my said Executors and Trustees . . . in their uncontrolled 
discretion may deem advisable. I wish, if possible, that my decease 
shall in no way or manner cause any interruption in the conduct of said 
firm’s business, and my Executors and Trustees . . . are hereby author- 
ized and empowered to cooperate with the surviving members in the 
firm and adopt any and all means which shall seem advisable and 
effective to my Executors and Trustees . . . to accomplish this intention, 
and to carry out the terms and conditions of this Article .. .” 

The court held that the employees of testator were entitled to a 
judicial construction of the will to determine if testator intended to 
impose a duty upon his personal representatives to provide retirement 
benefits for the employees. 


Funeral and Medical Expenses Not Chargeable Against Wrongful 
Death Recovery 





In re Hellwig, New York Surrogate’s Court, Queens County, 
124 N. ¥Y. L. J. 227 


Executor, paying funeral, medical, and hospital expenses from the 
general assets of decedent’s estate, sought reimbursement from a fund 
obtained in settlement of a claim for decedent’s wrongful death. The 
court denied the claim largely relying on a provision in the will directing 
that debts and funeral expenses be paid. 


Surcharge of Trustee For Failure to Record Mortgage 





In re Kirby, N. Y. Supreme Court, Westchester County, 124 N. Y. L. J. 371 


Where trust contained no provision for withholding the recording 
of mortgages trustee failing to record a mortgage was surcharged for the 
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amount of the loss to the trust corpus for failure to perform his duty to 
properly safeguard the trust assets. 





Estate Taxes Apportioned Notwithstanding Absence of 
Apportionment Statute 





Industrial Trust Co. v. Budlong, Rhode Island Supreme Court, No. 1980 


Decedent’s will ordered the executor “to pay from the principal of 
my estate, in such manner that the same shall ultimately be borne by 
the residue thereof and as an expense of administration, all inheritance 
taxes, succession taxes, transfer taxes, legacy taxes, death duties, and 
all other similar imposts and charges, whether imposed by any law of the 
United States or of any State, to the end and with the effect, as far as 
possible, that the bequests and devises, other than of the residue herein- 
after in this will contained, as well as any sums payable under any 
insurance policy or policies to named beneficiaries, may be exonerated 
therefrom and be received by the several beneficiaries without deduc- 
WR .6s” 

The court found that the will did not provide for taxes imposed on 
certain inter vivos trusts created by decedent for his children since the 
trusts were not part of decedents true estate. Therefore the general 
rule that payment of such taxes are made from the residuary estate did 
not apply. Although there is no apportionment statute in Rhode Island 
the court nevertheless concluded that on equitable principles the inter 
vivos trusts should bear their proportion of the tax. 


Failure To Give Executor Authority To Sell Realty 





In re Banks, Pennsylvania Orphan’s Court, 61 Dauphin County, Reports 151 


After making pecuniary legacies, testatrix’s will provided: 

“After all the above bequests are made, then the balance of my 
estate shall be divided among my nephews and nieces who are living 
at the time of my death, it shall be divided share and share alike.” 

Since the will contained no specific devise of real estate and 29 
nephews and nieces survived testatrix, the court concluded that testa- 
trix intended that the balance of her estate be reduced to cash not- 
withstanding the omission of an express provision empowering the 
sale of her realty. 
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Failure to Nominate Executor or Exempt from Surety 





Estate of Clary, California District Court of Appeal, No. 17,515 


Testatrix’s will gave all her property to her son, but included no 
provision naming an executor for her estate. The son petitioned for 
letters testamentary, arguing that according to the tenor of her will 
his appointment as executor was authorized. The son’s petition was 
refused since the court found no evidence that testatrix intended that 
her son perform the functions of executor. However, the court issued 
the son letters of administration upon his posting a surety bond of 
$2,000. 


Trustees Commissions; Diminution of Corpus 





Commercial Trust Co. of New Jersey v. Gould, N. J. Superior Court 
Chancery Division 67-700 
Trustees received from executors securities inventoried in decedents’ 
estate at $60 a share. Due to no fault of the trustees, these securities 
were later sold at $10.50 per share. Held, that the corpus commissions 
of the trustees should be calculated on the inventoried value of the 
securities and not upon the lesser amount for which they were sold. 


Devisees’ Election to Take Realty Prevailed Over Trustee's 
Power of Sale 





In re Tenezaph, N. Y. Surrogate’s Court, Kings County, 124 N. Y. L. J. 608 


Testator’s will provided that title to his real property vest in his 
children subject to the exercise of a power of sale by a designated 
trustee. It was held that, since the children were all adult and com- 
petent at testator’s death, they might elect to take the real property 
instead of the proceeds of sale thereof and thereby destroy the trustee’s 
power of sale. 


Trustee: Reserve for Depreciation of Building 





In re Morse, New York Surrogate’s Court, 197 Misc. 1047 (1950) 


Where trust instrument is silent on question of reserves, a trustee 
need not establish a reserve out of rents for depreciation of buildings 
which are part of trust corpus. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Gift Tax Liability in Divorce Settlement 





Harris v. Commissioner U. S. Supreme Court, November 27, 1950 


Preliminary to divorce proceedings taxpayer and her husband ex- 
ecuted an agreement in settlement of their property interests under 
which the property transferred to the husband exceeded that received 
by the wife by over $100,000. The agreement provided that it should 
be submitted to the divorce court for its approval and also provided 
that the agreement should survive any divorce decree which might be 
entered. The divorce decree provided that “said agreement and said 
trust agreements forming a part thereof shall survive the decree.” 

Section 1002 of the I. R. C. provides “Where property is transferred 
for less than an adequate and full consideration in money or money’s 
worth, then the amount by which the value of the property exceeded 
the value of the consideration shall, for the purpose of the tax imposed 
by this chapter, be deemed a gift, and shall be included in computing 
the amount of gifts made during the calendar year.” 

The Supreme Court held that the $100,000 excess received by the 
husband was not subject to the gift tax. (Four justices dissented 
from the majority opinion) . 


Gift Tax Law—Effect of Compromise of Trust Claim Acquired 
Before Enactment 





Metcalf v. Commissioner, U. S. Tax Court, 9 TCM. No 17809 


Taxpayer and his estranged wife entered a settlement agreement in 
1930 under which taxpayer agreed to make payments over a fifteen-year 
period to trusts previously created for his wife and children. After 
default in payments, taxpayer threatened with court action, made cer- 
tain payments to the trusts under a compromise arrangement. The 
court held that these payments were not taxable gifts in 1944, but 
simply realizations by the trusts of assets acquired in 1930 when no gift 
tax law was in effect. 









70 THE BANKING LAW JOURNAL 


Estate Tax; Technical Changes Act Applied to Pre-1949 Transfer 





Estate of Slade v. Commissioner, U. S. Tax Court, 15 T. C. No. 98 


In this case the tax court applied for the first time the provisions of 
the Technical Changes Act as to pre-1949 transfers where a reversionary 
interest is retained by the decedent. 

The Technical Changes Act provides that an interest in property 
of which the decedent made a transfer before October 7, 1949, intended 
to take effect in possession or enjoyment at his death shall not be in- 
cluded in his gross estate under paragraph 811 (c) (1) (C) unless the 
decedent has retained a reversionary interest in the property “arising by 
the express terms of the instrument of transfer and not by operation of 
law, and the value of such revisionary interest immediately before the 
death of the decedent exceeds 5 per centum of the value of such prop- 
erty.” It further provides that the term “reversionary interest” includes 
a possibility that the property transferred by the decedent may return 
to him. 

The trust in this case by its terms could be terminated in various 
ways. The court found most important the fact that the decedent 
could cause a termination if his wife predeceased him. Holding the 
trust to be an includible transfer the court said: “There is evidence that 
an actuary could not value the reversionary interest under the first two 
possibilities. But there is no evidence to indicate that the reversionary 
interest under the third possibility could not be valued in the way con- 
templated in section 811 (c) (2) or that its value immediately before 
the death of the decedent did not exceed 5 per centum of the value of 
the transferred property. The petitioner had the burden of proof. The 
Court must assume, therefore, that the value did exceed the necessary 
5 per centum.” 


Estate Tax—Jointly Held Property Delivered from Wife’s Separate 
Property 





Harvey v. United States of America, U. S. Court of Appeals, (Cir. 7, 1950) 


Decedent had made gifts of money and property to his wife which 
she had invested. From the income produced from these investments 
decedent’s wife contributed to the acquisition of property which she 
and decedent held as joint tenants. The court held that the wife’s con- 
tribution was from property separately owned and that the property 
produced by such contribution was excludible from decedent’s gross 
estate. 
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Personal Liability of Executor for Estate Taxes 





L. T. McCourt v. Commissioner, U. S. Tax Court 15 T. C. No. 96 


Section 3467 of The U.S. Revised Statutes provides: “Every execu- 
tor, administrator, or assignee, or other person, who pays, in whole or in 
part, any debt due by the person or estate for whom or for which he 
acts before he satisfies and pays the debts due to the United States from 
such person or estate shall become answerable in his own person and 
estate to the extent of such payments for the debts so due to the United 
States, or for so much thereof as may remain due and unpaid.” 

A corporation was indebted to the United States for unpaid income 
and declared value excess profits tax. On the death of the sole share- 
holder of the corporation, executor liquidated the corporation and dis- 
tributed the assets to various creditors and legatees. Executor was held 
personally liable for the taxes under the statute in the amount of over 
twenty seven hundred dollars. 


Income Tax: Income from Partnership Interest Transferred to 
Trust Taxable to Settlor 





Coughlin v. Commissioner, U. S. Tax Court (memo. opinion) Docket No. 21417 


Taxpayer was a partner in a firm engaged in the trucking business. 
Taxpayer transferred a one seventh interest in the firm to a trust for the 
benefit of his son. Held, the income from this one seventh interest was 
taxable to taxpayer upon a finding that he retained full control of the 
trust and no distribution of partnership earnings were ever made to 
the trust. 


Legacy Not Reduced Where Legatee Also Survivor Owner of 
Taxable Joint Bank Account 





Estate of Stoeckel, Orphan’s Court, Montgomery County, Pa., 66 Montg. Co. 
L. R. 274 


Decedents’ will provided that “all legatees shall receive their legacies 
in full without responsibility therefor.’ Held, that taxes due on the 
transfer of funds in a joint bank account to the survivor who was also 
a legatee under the will, cannot be deducted from the legacy, but under 
the provision of the will are payable out of the residuary estate. 
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Inheritance Tax—Bequest to Trustees in “Reciprocal” State Where 
Beneficiary Resident of “Non-Reciprocal State” 





Estate of McIntosh (Cal. App. 1950) No. 18027 
Estate of Baxter (Cal. App. 1950) No. 14286 
Estate of Bendheim (Cal. App. 1950) No. 14411 


Three recent California cases decide questioning as to the taxability 
of bequests to non-resident charitable organizations. In the Bazter 
and Bendheim cases the organizations receiving the gifts were located 
in “reciprocal” states but the beneficiaries were residents of “non-recip- 
rocal” states. In the McIntosh case the bequest was made to a British 
organization for the relief of those “rendered destitute or suffering dis- 
tress by reason of the war in England.” The court found the British or- 
ganization unsuitable to act as trustee and named a California trustee 
to administer the trust. The bequests in all three cases were held ex- 
empt from tax under the California law. 


Estate Tax — Wills —Failure to Exonerate Inter Vivos Trust 
Beneficiaries 





Industrial Trust Co. v. Budlong, Rhode Island Supreme Court, 
November 10, 1950 


Another example of sloppy drafting of a will tax-payment provi- 
sion. The lawyer thought of insurance, but forgot about includible inter 
vivos transfers. But perhaps the provision was comprehensive when 
made but the will was just plain old. 

Decedent died in 1941. His will directed his executor “to pay from 
the principal of my estate—{all death taxes] to the end . . . that the be- 
quests and devises, other than of the residue . . . as well as any sums 
payable under any insurance policy or policies to named beneficiaries, 
may be exonerated therefrom and be received by the several beneficiaries 
without deduction ...” 


The beneficiaries under taxable inter vivos trusts created by decedent 
were held liable for their proportionate share of the Federal estate taxes. 
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Preparedness, Production 
and Prices 


HE primary economic problem 

confronting the country, ac- 
cording to Professor Sumner H. 
Slichter of Harvard University, is 
to produce enough for current de- 
fense and war needs. And next 
to that, he declares, is the problem 
of increasing the productive cap- 
acity of the economy at a fairly 
rapid rate — which means, of 
course, the spending of substantial 
amounts for replacing and expand- 
ing plant and equipment. 

Professor Slichter points out 
why at least a moderately rapid 
increase in the productive capacity 
of the nation is of such vital im- 
portance. 

1. The chances of avoiding a 
general war will be improved if this 
country remains strong. If our 
outlay for plant and equipment 
is low over the next several years, 
at a time when the _ industrial 
strength of other countries grows, 
the United States will become vul- 
nerable to attack. 

2. The duration of the contest 
with Russia is unknown, but may 
last for years. In order to release 
productive capacity for defense 
goods, some temporary drop in our 
standard of living will be neces- 
sary. However, the United States, 
even though confronted with the 
necessity of maintaining a large 
military establishment and giving 
help to other countries, cannot 
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permit the standard of living of its 
citizens to suffer indefinitely; this 
is because such an impairment 
would be bound to raise discontent 
with our institutions. The way to 
curb such a drop in the standard 
of living, and to start it rising to 
new levels, is to maintain a high 
rate of outlay for plant and equip- 
ment. 

3. Russia’s strategy seems to lie 
in weakening this country by forc- 
ing us to expend our resources on 
a lavish scale. Of help in defeat- 
ing this strategy are the avoidance 
of unnecessary expenditures and 
the expansion of our productive 
capacity. 

With respect to prices, Professor 
Slichter feels that they will rise at 
a moderate rate, which trend is 
likely to extend beyond the two 
or three years immediately ahead. 
For even if deteriorating relations 
with Russia had not forced us to 
greatly increase our armament 
expenditures, the outlook would 
have been for slowly rising prices. 
This nation, he notes, is commit- 
ted to a policy of high-level em- 
ployment, and it has strong unions. 
When employment is high, unions 
will be able to raise wages a little 
faster than managers are able to 
increase output per manhour. 
Under such circumstances, high 
employment cannot be maintained 
without a rise in prices. 

The strong demand for goods, 
as well as the tight labor market 
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that will prevail in the defense 
economy, makes it more likely than 
ever that the long-run movement 
of the price level will be upward. 
And while individual prices may 
go counter to the general trend, 
and there may be short periods 
when the general movement of 
prices is downward, most of the 
time the price level will be rising. 


Business Outlook 


Harold B. Dorsey, President of 
the Argus Research Corporation of 
New York, anticipates that our 
economy will experience an un- 
usual number of conflicting forces 
over the next few months. The 
months immediately ahead are 
viewed as the real transition period 
—the period when civilian activi- 
ties will feel the adverse effects of 
credit restrictions, material short- 
ages, as well as some confusion in 
converting plants to war work. 
This may cause some decline in the 
Federal Reserve Board index of 
industrial production and in per- 
sonal income in a national sense. 
In other words, it is probable that 
the setback in civilian demand will 
not be fully offset by rising defense 
expenditures until sometime in the 
Spring of 1951. 

Depth and duration of such a 
period of transition, according to 
Mr. Dorsey, are likely to depend, 
in great measure, on the speed with 
which the large defense program 
gets under way. The latter, in 
turn, will be influenced by the de- 
gree of tension in the foreign 
situation. 

But looking beyond this transi- 
tion period and into the near-war 
economy pattern that lies in pros- 
pect, Mr. Dorsey feels that we 
should witness great industrial 


activity — especially while we are 
trying to enlarge the size of the 
over-all productive facilities so 
that we may have an economy that 
we can live with for an indefinite 
period. States Mr. Dorsey, “the 
period beyond our ‘interim dip’ is 
going to witness a dynamic and 
very active condition with the 
labor force and productive facilities 
of the country operating at cap- 
acity.” 

Of course, in the event that a 
full-fledged war with Russia should 
occur, the fundamental trend 
would be the same, although the 
timing would experience change. 
In such event, conversion of pro- 
ductive facilities to war work 
would have to be more complete. 
There would be less material avail- 
able for expanding productive 
facilities; defense expenditures 
would mount more sharply and 
this, per se, would cause greater 
disruption in the civilian segments 
of business. 


Actual war, remarks Mr. Dorsey, 
would not herald anything defla- 
tionary. Consumption of raw ma- 
terials and the employment of 
labor would be at a very high level, 
and commodity prices should be at 
least firm, if not rising. In a war 
economy, the strength of inflation 
potentials would be greater than 
in a near-war economy. Asa mat- 
ter of fact, he points out, the 
psychological reactions to the in- 
flationary forces may well be one 
of the most important variables in 
the whole outlook. “Looking be- 
yond the next few months,” he ob- 
serves, “the inflation potentials will 
be stronger than they have been 
at any time in the recent history of 
the country.” 











Defense Costs 


The great rise in basic “living 
costs” of the armed forces in recent 
years is noted by the Institute of 
Life Insurance. Effect of the in- 
flation of the past decade is as 
clearly apparent in the growing 
cost of supporting and operating 
the military establishment as it is 
in the average family’s daily bud- 
get. And this cost will go even 
higher unless the new threat of 
inflation arising out of the Korean 
episode is kept in check. 

Data of the U. S. Bureau of the 
Budget shows that it cost approxi- 
mately $8,100 per service man on 
the average in total expenditures 
for pay, subsistence, materiel, op- 
erations, etc., to run the armed 
forces for the fiscal year ended last 
June 30. In 1945, the comparable 
cost was an average of about $7,000 
per man, and this was a period 
when the nation’s wartime ex- 
penditures reached their peak an- 
nual level; in 1938, before U. S. 
defense expenditures began to 
anticipate World War II, the 
average was $3,200 per man. It 
should be observed, however, that 
the 1950 figure cited did not per- 
tain to a period of conflict, since 
the attack on Korea came at the 
end of June and it is, therefore, on 
the low side. 

Our immediate objective seems 
to be an armed force of 3,000,000 
men. At the 1950 average expendi- 
ture per man, such a force would 
apparently cost around $25 billion 
a year for basic “living costs” 
alone. In addition, to the above 
estimate must be added the cost 
of re-armament, military aid for 
Atlantic Pact nations, as well as 
other requirements of the mobiliza- 
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tion program the country is now 
undertaking to resist totalitarian 
aggression. The non-payroll costs 
of such an effort, according to one 
estimate, is placed at $10,000 per 
man per year. Thus, an annual 
rate of expenditure of more than 
$30 billion per year for equipment 
and supplies would result; the total 
yearly bill for the overall defense 
program now contemplated would 
be in the neighborhood of $45 
billion. 

Here is additional comparative 
data. A breakdown of the basic 
military “living cost” figures shows 
that pay and subsistence per mem- 
ber of the armed forces amounted 
to approximately $1,400 per man 
in the 1938 fiscal year. For the 
1945 fiscal year, the comparable 
figure had risen to about $2,200 
per man. This has now been sub- 
stantially exceeded by the approxi- 
mately $2,900 cost of pay and sub- 
sistence per man for the 1950 fiscal 
year. 

All the other costs of running the 
military establishment—principal- 
ly materiel and operation—added 
up to about $1,800 per man in the 
1938 fiscal year. In the 1946 fiscal 
year, when World War II reached 
its climax, the figure had climbed 
to roughly $4,800 per man. While 
there was a marked decline in the 
early postwar years, the figure 
turned sharply upward to reach 
$5,200 per man in the 1950 fiscal 
year. 

A combination of factors ac- 
counts for the great increase in 
basic military costs. There has 
been a radical change in the nature 
of warfare in the last decade, which 
change has required far more 
costly equipment and supplies and 
a greater volume as well. Further- 
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more, base pay in our armed forces 
has been increased substantially 
and there has been provision for 
more liberal allowances; research 
and development outlays have also 
grown sharply. 

Underlying these factors and 
intensifying their effect is the rise 
in prices over the last ten years. 
This development has left its mark 
on every aspect of the cost of 
operating the military establish- 
ment—from equipment and sup- 
plies to the feeding and clothing of 
the members of the armed forces. 
Obviously, therefore, the cost of 
the defense program and its related 
tax burden are directly related to 
the course of prices and to the 
effectiveness with which the Gov- 
ernment and the people, as indivi- 
duals, work together and make 
the necessary sacrifices to hold 
inflation in check. 

Mortgage Financing 

More than $4.75 billion of life 
insurance funds went into the 
financing of real estate mortgages 
in 1950. This reflected the record 
home buliding of the past year. 
Life insurance funds financed hun- 
dreds of thousands of homes and 
commercial and industrial plants 
in 1950. 

Credit controls affecting home 
purchases came too late in 1950 to 
curb the year’s aggregate of new 
mortgage financing. While such 
controls are expected to curtail the 
volume of mortgages in 1951, life 
imsurance companies have ex- 
pressed approval of the restrictions 
because of their anti-inflationary 
character. 

Over the past five years, total 
purchases of mortgages by life 
companies have exceeded $15 bil- 
lion. However, since prepayments 


and maturities were large in this 
period, the net increase in mort- 
gages outstanding with the life 
companies was only $8.9 billion. 
This five year increase, however, 
represents a greater financing of 
real estate mortgages than the 1947 
total outstanding. 

Total life insurance company in- 
vestment in mortgages at the 1950 
year-end is estimated at slightly 
over $16 billion, the greater por- 
tion of which represents home 
financing. FHA mortgages alone 
accounted for more than $.6 billion 
while VA mortgages were in excess 
of $2 billion. 

The major portion of both the 
year’s new mortgages and the total 
outstanding was comprised of city 
mortgages. During 1950, new city 
mortgages financed by life com- 
panies amounted to more than 
$4.4 billion. At the year-end, total 
city mortgages outstanding were 
roughly $14.7 billion, which was up 
nearly $3 billion during the year. 
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NEW - completely revised 1949 edition! 





ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


HERE. in one compact volume, 
is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 





Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 

Convenient Arrangement 

The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 


I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- nothing. 
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HOW U.S. SAVINGS BONDS ARE PAYING OFF FOR 
MRS. MARY CALLON OF INDIANAPOLIS, INDIANA 


“JANET and JACK are my twin reasons for buying bonds,” says Mary 
Callon, executive secretary. In 1941 I was widowed. In 1942 I started 
work and joined the Payroll Savings Plan, setting aside 10% of each 
pay check. And this fall the twins will enter Butler University— 
because I looked ahead and bought U. S. Savings Bonds on the auto- 
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matic Payroll Savings Plan 


Mrs. Callon’s story can be your story, too! 


What Mary Callon did, you can do, too 
—and just as easily! Take these three 
simple steps: 

1. Decide to put savings first, before you 
even draw your pay. 

2. Decide to save a regular amount sys- 


tematically. The sum can be small, but 
system is the secret of saving. 


3. Today—start saving automatically by 
signing up in the Payroll Savings Plan 
where you work or the Bond-A-Month 
Plan where you bank. If you can set aside 
just $7.50 weekly, in 10 years you'll have 
$4,329.02 cash! 

You’ll be providing security for yourself, 
your family, and the free way of. life 
that’s so important to us all. 


FOR YOUR SECURITY, AND YOUR COUNTRY’S TOO, SAVE NOW 
—THROUGH REGULAR PURCHASE OF U.S. SAVINGS BONDS! 


Your government does not pay for this advertisement. It is donated as a public 
service by The Advertising Council and the Magazine Publishers of America through 
the co-operation of Foote, Cone & Belding and this publication. 
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